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NION agreements designed as a pact for peaceful production have 

become a potentially powerful weapon for prosecuting the war. 

Ever since this country undertook to make itself an arsenal of 
democracy our national problem has been to obtain a smooth, constant, 
and increasing momentum of industry—more planes, more tanks, more 
ships, more munitions, faster and ever faster. The stupendous congres- 
sional appropriations for this program have merely displayed our earnest- 
ness; the administrative schedules and engineers’ blueprints have defined 
our expectations; but in order to achieve our goal it has been necessary to 
transform nation-wide industries and to integrate the labor of millions of 
human beings along the production lines. To management and labor this 
has meant displacement and reorganization, the training of new workers, 
the speeding of old processes, the increase of productive hours, the work- 
ing of shifts, and the elimination of wastes, accidents, and stoppages. None 
of these things could be performed automatically or immediately, regard- 
less of the need. They required understanding, planning, and experimenta- 
tion by people in agreement. 

Most American employers and employees were completely unprepared 
for such large scale adjustments. They were unaccustomed to military de- 
mands, uncertain of their own interest, and unwilling to be stampeded by 
war fears. When they did act, they followed their usual patterns of be- 
havior. In the setting of employment relationships, the usual pattern for 
a great many employers and employees was the process of collective bar- 
gaining. Through that process they enlisted in the gigantic scheme of 
war production upon which the Allied Nations depend for victory. Their 
experiences have suggested even greater potentialities in the use of the col- 
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lective bargaining process and have prompted this analysis of union agree- 
ments as &@ war measure. ~ 

There are several theoretical aspects of union agreements that are sig- 
nificant to the war program. The most significant is that union agreements — 
facilitate production. Yet other advantages are found in the determina- 
tion of industrial relations by the persons most deeply concerned, in the 
reliance upon voluntary private action instead of state regulation, in the 
utilization of a democratic, representative procedure and in the reinforce- 
ment of such action through the powers of law. These basic principles of 
union agreements are principles which offer power and drive to our war 
production. 

The importance of such factors is well highlighted by the legal dilemma 
of enforcement under war supply contracts. In normal times the govern- 
ment purchase contract permits the Government to withhold fqnds until 
performance is complete, and, in the event of a failure to perform, the Gov- 
ernment may purchase the goods elsewhere and charge the contractor with 
any increase in price. Ordinarily, a performance bond is required and the 
surety may be required to pay the damages sustained. But in time of war 
the Government must have the goods and cannot be satisfied with dam- 
ages. The war can be won only with guns, planes, and ships and not with 
money withheld or with money judgments. The materials of war cannot 
be purchased freely on the open market. Every source of supply is needed 
and every contract must be performed promptly or there is an irreparable 
loss. Performance is the only thing that counts, and it is in the assurance 
of willing and eager performance that the collective bargaining agreement 
is crucial. 

Union agreements are primarily a means for determining working rela- 
tionships in industry. They recognize the general tasks to be performed, 
they set the incentives for labor, they protect the health and vitality of 
the workers, they allocate responsibility, they maintain discipline, and 
they prescribe rules and orderly procedures for adjusting disputes or mis- 
understandings. A union agreement is a code for harmonious industrial 
activity. As such it is a propitious starting point for war production. 

Moreover, a collective bargaining agreement is a voluntary arrange- 
ment for industrial government. The terms of the agreement represent 
the freely expressed wills of the employer and his employees, subject only 
to those restraints which flow from the unavoidable pressures of living to- 
gether. From the divergent interests of employer and employees and from 
their uneven economic strength arise the friction and the flame in which 
are welded a common design. The union agreement, good or bad, is the 
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handiwork of the parties themselves. Their joint participation breeds a 
feeling of personal responsibility. Such an agreement offers a basis for a 
sense of creativeness and the maintenance of high morale so essential to 
the battle of production. 

Collective bargaining is a social institution peculiarly suited to this war. 
Both are expressions of democracy. In the eyes of most American workers 
the war is a struggle of democratic nations against the aggression of totali- 
tarian states abroad, and collective bargaining is the preservation of the 
democratic spirit in industry at home. The bargaining of employers and 
employees through representatives of their own choice is democracy at 
work. It is a practice that inspires faith in our avowed war aims and 
elicits every possible effort in war production. 

The voluntary and democratic characteristics of union agreements still 
allow for compulsion against those who refuse to abide by the majority 
will. The courts may declare the agreements binding and enforce their 
provisions without sacrifice of the freedom exercised in their creation. Al- 
though historically much doubt was cast upon the enforceability of union 
agreements, the trend of legislation and court decisions has been unmis- 
takably toward the recognition of the complete legality of such agree- 
ments." If the parties so intend, there remain no insurmountable obstacles 
to the formulation of a union agreement that will be a fully enforceable 
contract. The difficulties of suit inherent in the union’s status as a volun- 
tary unincorporated association have been mitigated by statutory enact- 
ment and equitable doctrine, and they may be further overcome by the 
expedients of joining union officers as parties and expressly providing that 
all union members be third parties beneficiary. Careful draftsmanship in 
the light of the peculiar holdings of state courts can produce an agreement 
that will be enforceable with all the sanctions of the state.’ 

These theoretical advantages of collective bargaining agreements have 
been demonstrated in the practices of many employers and employees in 
our war industries. Although the apparent structure of their union agree- 

* The relevant court decisions and a selected list of legal periodical articles on union agree- 
ments are presented in Ziskind, Shienbrood, and Malamed, The Law behind Union Agree- 


ments 27-87 (1941); see also Lenhoff, The Present Status of Collective Contracts in the 
American Legal System, 39 Mich. L. Rev. 1109 (1941). 

* Specimen clauses of union agreements together with special notes dealing with the prob- 
lem these clauses present in meeting the tests of various courts are collected in Lieberman, 
The Collective Labor Agreement (1939). The Bureau of Labor Statistics of the United States 
Department of Labor soon will make available a more elaborate compilation. In the following 
footnotes some of the clauses selected from contracts in effect in war plants and others drafted 
by the writer are set forth. These specimen clauses will be found helpful as supplements to 
suggestions made in the text. 
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ments has remained unchanged, the specific provisions of their agreements 
have been deliberately designed to obtain the maximum production of the 
implements of war. The captions of wages, hours, overtime, safety, griev- 
ances, strikes, and arbitration have been left undisturbed and much of the 
language of the old agreements has been repeated. Yet there have ap- 
peared many subtle changes and some new references to military service. 
War industry employers and unions have consciously sought to assist in 
the mobilization and placement of the labor force, in the optimum use of 
skills and capacities, in the fullest exploitation of equipment, in the pre- 
vention of strikes and lockouts, in the suppression of sabotage and sub- 
versive activities, and in the equitable distribution of material incentives. 
The devices they have employed and the possibilities for their more effec- 
tive use may be observed within the familiar terms of employment. 


WAGES—THE INCENTIVE FOR WAR PRODUCTION 


The war has created new difficulties in the determination of wages. 
The danger of inflation, the “pirating” of workers, the need for maximum 
production, and the hazards of certain industrial activities have produced 
new wage considerations both within the realm of collective bargaining 
and within the field of national economic policy. 

The dangers of inflation have led to measures for the curtailment of 
wage increases. In the President’s seven point program against inflation, 
he called upon the National War Labor Board to stabilize wages. The 
board responded by limiting all wage increases in the cases brought before 
it in accordance with three criteria: 1) a cost-of-living adjustment limited 
to a 15 per cent increase from January 1, 1941 to May, 1942; 2) the re- 
moval of inequities among comparable employments; and 3) the elimina- 
tion of substandard wages.? In his Labor Day message to Congress the 
President made clear that further limitations will soon be placed upon all 
wage rates. Such a program will confine severely the scope of collective 
bargaining; yet it will not eliminate the need for collective bargaining on 
other terms of employment or on incidental wage problems such as com- 
pensation for overtime, vacations with pay, and the adjustment of piece 
rates or new occupation rates within the limits set. Also, if in the composi- 
tion of the future regulatory agencies, organized employers and employees 
are given representation, some elements of collective bargaining may be 
preserved even within the limits imposed by the anti-inflation policy. 

The willingness of organized labor to accept restrictions imposed by the 

3 See In the Matter of Bethlehem Steel Corp. (“Little Steel” decision), WLB Release No. 
B-122 (July 16, 1942). 
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necessities of the war when the essence of collective bargaining is preserved 
has been demonstrated in the shipbuilding and other industries. Early 
union agreements negotiated in the shipbuilding industry with the ap- 
proval of the Government provided for a wage increase with an increase in 
the cost-of-living index. When the time came for such an adjustment, the 
President appealed to the unions to forego their contract rights in the in- 
terest of avoiding inflation. After some negotiation the workers accepted 
less than they were entitled to by their contract.‘ Likewise, to avoid in- 
flation, the construction unions agreed with the chief contracting agencies 
of the Government to freeze their wage rates as of July 1, 1942.5 Ina 
similar spirit, the AFL and the CIO, although originally opposed to the 
WLB cost-of-living formula, have accepted it. Anti-inflationary measures 
which restrict the scope of collective bargaining may be enforced with the 
least disruption of morale if they are put into effect through conferences 
or agencies in which both employers and employees participate. 

Without minimizing the importance of avoiding inflation, it should be 
recognized that unless our production pace is accelerated and kept at high 
speed we may suffer consequences even more dire than those of inflation. 
It will help us little to freeze wages if at the same time we chill our pro- 
ductive ardor. Production is our primary problem and in stimulating pro- 
duction our most effective incentive is wage payment, and our most effec- 
tive way of applying that incentive is through collective bargaining. Pa- 
triotism can be relied upon to inspire most American workers with a will- 
ingness to do all they can to win the war. But patriotism is an emotional 
force of fluctuating intensity. If profits seem unduly large, if the tax pro- 
gram seems inequitable, if food and clothing prices rise while wages are 
kept down, or if political or racial ambitions are not satisfied, the tide of 
patriotism may ebb low. The expectation of wages is so ingrained in our 
mental makeup that it is doubtful that a patriotic fervor can be sustained 
for long without it. If we are to get the most effort out of war workers, we 
must rely not only upon patriotic zeal but also upon the wage incentive. 

It would seem desirable to adopt special wage devices, designed to pay 
workers in proportion to their output and thereby to stimulate more and 
more production. These “incentive plans,’ unfortunately, are still so 
clouded by the abuses of certain employers and so obscured by the fears of 
workers that it is perhaps too optimistic to expect the full utilization of 
such schemes at an early date. The obstacles of suspicion and fear, how- 


4 The New Shipbuilding Agreement, 10 L.R.R. 423, 674 (1942). 
5 Wage Rise Limits in the Building Industry, ro L.R.R. 442 (1942). 
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ever, can be minimized through the voluntary and cooperative approach 
of collective bargaining. In a few instances, union agreements for war pro- 
duction have recognized the possibility of introducing special wage stimu- 
lants.* In the industries that have had special inducement plans, such as 
piece rate and bonus systems, union agreements have continued those 
plans.’ 

The device of cash bonuses or emergency wages for work made danger- 
ous by the war has been adopted in the maritime industry. Union agree- 
ments covering shipping have defined dangerous zones and offered the 
men on ships special bonuses*® and war risk insurance’ to keep up the flow 
of supplies through enemy infested waters. As the war has spread its areas 
of hostile operations, these agreements have been revised to cover the 
spreading risks. Should the raids of bombers spread great dangers to cer- 
tain areas of our country, workers will respond with patriotic defiance, but 


6 See Wage Provisions in Union Agreements, 53 Monthly Lab. Rev. 1126 (1941); Wage 
Incentive Plans and Collective Bargaining, Memorandum No. 2 of the Industrial Relations 
Div. of the. Bureau of Labor Statistics, U.S. Dept. of Labor (April, 1942). 


7 For sample piece rate provisions see Browne, Trends in Union Agreements, 3 Conference 
Bd. Management Rec. 43 (1941). 

8 “War Bonus 1. The emergency compensation to cover war risk hazards to the unlicensed 
personnel of the Company’s vessels shall be as follows: 

(a) On the trans-Pacific Far East and Australian runs, $80 per month from the 180th 
meridian, westbound, until return to the 180th meridian, eastbound. [Other provisions are 
made for other portions of the world.] 

Emergency Wages 3. In the event a vessel is interned, destroyed or abandoned as a result 
of war operations and is unable to continue her voyage, basic wages and emergency wages 
specified in the collective bargaining agreement between the Company and the Union, dated 
October 31, 1941, shall be paid to the date the members of the crew arrive in a Continental 
United States port and the employees shall be repatriated to a Continental United States port. 

4. The Company agrees that it will pay each unlicensed member of the crews of its vessels 
the value of all personal effects lost or damaged due to hostilities or war-like operations up 
to a total sum of one hundred and fifty dollars ($150) per man.” Supplementary Agreement 
between N.M.U.A. and various ship-owners, 6 Pilot 11 (1941). 


9 “2. The Company will furnish as promptly as possible through the medium of private in- 
surers war risk insurance in the amount of $5,000 for each unlicensed member of the crews of its 
vessels on all voyages in the areas described above. Such policy shall provide for the payment 
of the said sum of $5,000 to the estate or designated beneficiary of such unlicensed member of 
the crew in case of death due to war conditions or the payment of said sum in periodic install- 
ments to the unlicensed member of the crew himself in the event of his total and permanent 
disability due to such war conditions, and shall provide for payment to the unlicensed member 
of the crew of such sum less than $5,000 in case of injury less than total or permanent disability 
resulting from such war conditions as are provided in the form of policy generally adopted by 
American underwriters to cover such war risks and known as Crews’ War Risk Insurance 
Form—1941 It is understood that in the event war risk insurance is made available 
by the United States Government, the Company and the Union will enter into discussions inso- 
far as it relates to this section.” Ibid. 





UNION AGREEMENTS: A WAR WEAPON 7 


it may also be desirable to use similar provisions for extra compensation 
in strategic industries. 

A more immediate wage problem has been that of maintaining a degree 
of uniformity in wage rates in order to avoid the enticement or “pirating”’ 
of workers from one war plant by another. This has been the concern of 
several Government agencies. The War Manpower Commission has at- 
tempted to deal with it through its employment offices, but until the use 
of government employment offices is made mandatory other voluntary 
adjustments will also be needed. The United States Conciliation Service 
and WLB have attempted to induce employers and employees to coun- 
teract “pirating” through wage, seniority, and other provisions in union 
agreements. Industry-wide stabilization programs through collective bar- 
gaining have also been sponsored by the War Production Board. Under 
the auspices of the Shipbuilding Stabilization Committee of WPB, em- 
ployers and unions in the shipbuilding industry formulated wage and other 
labor standards, which have served as the basis for collective bargaining 
agreements establishing wage uniformity within each of the Atlantic, 
Pacific, Gulf, and Great Lakes areas.*® When it became apparent that 
there might be a precipitous flow of labor from aircraft plants to shipyards 
on the West Coast, collective bargaining adjustments were suggested and 
made in the aircraft industry. Later WPB sought to stabilize wages 
throughout the aircraft industry, and, though the first conference was un- 
successful, others may follow. Under Government direction, collective 
bargaining may help eliminate excessive labor turnover by stabilizing 
wages. 

The wage clause of union agreements has always been the nerve center 
of industrial relations. It has linked all productive elements in a well co- 
ordinated unit or it has thrown them into utter confusion. Upon it the 
war has placed certain unusual demands. National policies of inflation and 
production have supervened the private interests of certain employers and 
employees. But the recognition of those policies as well as the private 
interests has been obtained through the process of collective bargaining 
with Government aid and direction. 


OPTIMUM HOURS FOR WAR PRODUCTION 


The optimum number of hours of labor for war production is still a 
matter of conjecture." We know that beyond a certain number of hours 

1° See items concerning Shipbuilding Stabilization Committee Contracts in 8 L.R.R. 467, 
585, 732 (1941). 

* Brown and Baker, Optimum Hours of Work in War Production (1942); Kassoris, Hours 
and Efficiency in British Industry, 52 Monthly Lab. Rev. 1337 (1941); Hours of Work in 
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per day or per week human fatigue causes a declining productivity per 
man, and further work without rest causes so much illness and so many 
accidents that in the long run the total output decreases. But the exact 
number of hours best for production is at present unknown. It obviously 
varies with different industrial conditions and until scientific studies are 
made, we must adopt tentative standards like eight hours a day and forty- 
eight. hours a week or proceed in a trial and error fashion to find the best 
work schedule for maximum production, plant by plant. In this situation, 


collective bargaining offers an opportunity for pooling experiences and for 
canceling out prejudices. When the findings of scientific studies on hours, 
fatigue, accidents, and production are known, they may find recognition 
and voluntary adoption through union agreements. Possibly some provi- 
sion might be made in current agreements for such studies.” 

The need for the fullest exploitation of plant and equipment has given 
rise to overtime and shift work. This has been facilitated by many war 
industry agreements not only by direct provisions for such work™ but also 
by provisions designed to prevent the abuse of such work. Employers are 
frequently required to give advance notice of changes in the regular work 
schedule and extra work is required to be compensated at premium 
rates.’ Employees are prohibited from laying off during regular hours and 


Relation to Health and Efficiency, Report of the Division of Women in Industry and Minimum 
Wage, N.Y. Dept. of Labor (1941). 


** Such a clause might read as follows: The employer and the union agree to cooperate with 
[the U.S. Department of Labor, the War Production Board, or whatever Government agency 
may offer] to study the optimum hours of work for maximum production in the plants covered 
by this agreement, and upon the receipt of the findings and recommendation of said Government 
agency the schedule of hours provided for in section —— hereof shall be adjusted accordingly. 
This section shall apply only to work upon war contracts and for the duration of the war. 

13 See Levine, Shift Operations in Selected Defense Industries, 53 Monthly Lab. Rev. 355 
(1941); Patterson, Shift Operations under Union Agreements, 51 Monthly Lab. Rev. 860 
(1940). 

4“Tn the event conditions in the shop shall, in the opinion of the Company, necessitate 
longer hours than hereinabove specified, the management shall notify the Shop Committee 
and/or the employees one day in advance.” Brewster Aero. Co.-United Automobile Workers 
Contract, 8 L.R.R. 154 (1941); “Art. X—§1. In the assignment of men or shifts of men who 
are required to work on Saturdays and Sundays, notices shall be posted three days previous to 
such assignments (except in emergency), designating the men and the type of work to be per- 
formed.” American Cyanamid Co.—Chemical Workers Union Contract, 9 L.R.R. 490 (1942). 

*s Overtime Provisions in Union Agreements in Certain Defense Industries, 52 Monthly 
Lab. Rev. 841 (1941); see also American Cyanamid Co.-Chemical Workers Union Contract, 
9 L.R.R. 490 (1942). 

To equalize overtime rates, the President issued Executive Order 9240, September 9, 1942, 
and Executive Order 9248, September 17, 1942, establishing overtime, Sunday, and holiday 
rates for all work relating to the prosecution of the war. Union agreements may make specific 
applications of these orders and may aid in obtaining compliange. 
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working overtime just to earn extra pay. Elaborate schedules for the 
rotation of shifts have been devised in order to make possible continuous 
production for twenty-four hours a day and seven days a week without 
any overtime work.” Such schemes require a swing shift of men who work 
irregular hours, and extra compensation has often been found necessary 
to induce men to work the swing shift and the night shifts. Continuous 
production also calls for extra workers or the working of successive shifts 
to fill the gaps when replacements fail to appear at the scheduled times. 
To maintain continuous production throughout the year it may also be 
necessary to induce certain indispensable workers to accept extra pay 
and forego part or all of their vacations.*? Adjustments for all such con- 
tingencies have been made through union agreements so that war plants 
might be used to their utmost. 

The provisions for extra compensation for overtime, night shifts, and 
week-end work have been assailed as restrictive penalties upon war work. 
In response to such criticism some unions, especially in the construction 
industry, early in the war program consented to reduce their overtime and 
Sunday rates from double time to time and a half."* More recently, at the 
request of the President and the chairman of WPB, CIO and AFL re- 
solved to urge their constituent unions to relinquish double compensation 
for Sundays and holidays worked in a regular six-day work-week."? Time 


and a half compensation for extra work, however, has become traditional, 
and, except for the attacks of certain persistent opponents, it has been 
accepted as an incentive for added effort in war production.*? The Gov- 
ernment has made allowances for such extra cost in its contracts, and 
there is little evidence, if any, that the extra overtime pay has restricted 


*6 Wage and Hour Div., U.S. Dept. of Labor Releases Nos. R-1675 (December 14, 1941) 
and R-1719 (January 19, 1942). 


"7 “Tt was agreed that the Corporation, m lieu of vacation with pay for the year 1941, 
would pay on or before December 24, 1940, to each regular hourly rate employee who has at 
least one year’s seniority on December 1, 1940, the sum of $40.” Chrysler Corp.—United 
Automobile Workers Agreement, 7 L.R.R. 491 (1940); see also Pay in Lieu of Vacations in 
Certain Federal Services, 53 Monthly Lab. Rev. 415 (1941). 


18 Government-AFL Building Pact, 8 L.R.R. 764 (1941). 


*9 CIO Waives Double Time to Aid U.S. War Effort, 5 CIO News, p. 1, col. 4 (March 30, 
1942); testimony of William Green reported in Hearings before the House Committee on 
Naval Affairs on H.R. 6790, 77th Cong. 2d Sess., at 2803 (1941); Saturday and Sunday Pro- 
visions of Union Agreements in 12 War Industries, Memorandum No. 1 of the Industrial 
Relations Div., of the Bureau of Labor Statistics, U.S. Dept. of Labor (February, 1942). 


*° Hearings before the House Committee on Naval Affairs on H.R. 6790, 77th Cong. ad 
Sess., at 2429-2922 (1941). 
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the actual hours worked. The popular debate upon the cost of overtime 
has detracted attention from the more important fact that union agree- 
ments can be utilized to make adequate provision for shift work and 
continuous production. 


TRAINING AND LABOR SUPPLY 


The conversion of industry from the goods of peace to the instruments 
of war has given labor and management many new tasks, and the tre- 
mendous expansion of our total output has called for a vast increase of 
skilled and semiskilled workmen.” Also, as our armed forces draw men 
from the mills and factories, women need to be trained to take their 
places.** These gigantic reorganizations require the cooperation of work- 
ers—cooperation which may be obtained more quickly and more willingly 
when the program is endorsed by a union agreement. 

The In-Plant Training Program of WPB stresses the training of workers 
through gradual steps of advancement on the job.** Traditional occupa- 
tional classifications and shop routines are rearranged so that the unskilled 
may be taught to take over semiskilled tasks and the semiskilled taught 
special skills. The skilled workers are relieved of their simpler tasks so 
that their talents may be utilized to the utmost. Such changes may be ex- 
pedited by a union agreement clause that provides for such upgrading or 
for cooperation with the officials of WPB in the conduct of an in-plant 
training program.’ 

** Testimony of Donald M. Nelson, ibid., at 2576-2624; Testimony of Frances Perkins, 
ibid., at 2626-67. 

* The Labor Market in the Emergency, 8 Employment Security Rev. 1 (1941). 


*3 Sidney Hillman, Labor Director of WPB, has said, “More than one million American 
women will be needed to work on the production of war materials.” WPB Release No. 51 
(January 27, 1942). 


** The Labor Division of OPM has inaugurated a bulletin service entitled The Training 
within Industry Program, see particularly Training within Industry, Bull. No. 1 (August rs, 
1941); Upgrading in a Rapidly Expanding Plant, Bull. No. 3 (August 15, 1941); Training 
Production Workers, Bull. No. 2a (August 15, 1941). 


2s ‘*9, Management will study its future tool, die and metal pattern shop needs, and will 
post on the bulletin board a list of jobs for which a shortage of journeymen is anticipated. 
Employees now working on production machines, who have experience and qualifications for 
such jobs, will be permitted to file applications with the Personnel Department, listing their 
experience and qualifications for jobs as operators of one or more machines in the tool, die, and 
metal patterns shops in order that they may be considered when vacancies occur. 

“3. When vacancies occur in the tool, die and metal pattern shops, and journeymen are not 
available for employment, such vacancies are to be filled by the upgrading of the workers in 
the plant who have necessary qualifications to perform the work and who have previously 
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One of the obstacles to the acceptance of a thorough program of re- 
training workers is the fear of certain organized workers that through the 
dilution of their skills the bargaining position of their unions may be un- 
dermined. A union that has organized a majority of the skilled workers in 
a plant and has established its right to bargain for them as a separate unit 
often looks with suspicion upon any effort to split the tasks of its members 
and to add many more semiskilled workers who may overwhelm it by 
sheer number and transfer its bargaining rights to another group. In order 
to allay such anxieties, it is possible to write into a union agreement a 
clause which preserves the established rights of the union.” 

The shortage of certain skilled workers has revived an interest in ap- 
prentice training.””7 During the depression of the thirties there was no 
need for new craftsmen and a fear of surplus labor led to a widespread 
abandonment of apprenticeship systems. The prospect of a long war, 
however, has disclosed the value of thoroughly skilled workers who may 
be adapted to all sorts of work and for this an apprenticeship program is 
indispensable. To overcome our inertia as well as the old fears of an in- 
discriminate multiplication of craftsmen, the Federal Committee on Ap- 
prentice Training (now part of the War Manpower Commission) has en- 
gaged in a promotional campaign for the voluntary adoption of an ap- 


made application for such work.” United Automobile Workers—General Motors Corp. 
Agreement, 5 United Automobile Worker 3 (October 1, 1941). 

“It is mutually agreed that the parties hereto will cooperate with Governmental agencies 
offering training courses in the type of work performed in the shops of the Company.” Boeing- 
Internat’! Ass’n of Machinists Agreement, 7 L.R.R. 107 (1940). 


26 ‘Nothing contained herein shall be construed to alter or diminish in any manner whatso- 
ever the identity of the craft of asa unit for the purposes of collective bargaining or the 
exclusive representation of that craft by the . The parties hereto agree that the dilution 
of the craft provided for herein is solely to facilitate emergency defense work, that all workers 
employed to perform the tasks relinquished by the craft ———— shall be regarded as temporary 
employees regardless of how long the war program may last, and that for all purposes of col- 
lective bargaining such employees shall be represented solely by the : 

“The management agrees that in employing workers to undertake the tasks relinquished 
by the , it shall advise all such employees of the terms of this agreement, that all such 
employment shall be conditioned upon the acceptance of this agreement and that upon the 
termination of the war program it shall do everything within its power to restore to the 
the jurisdiction and collective bargaining recognition and rights enjoyed by the organization 
prior to the date hereof.” These clauses were drafted by the writer for the use of a group of 
drop forge employers and the Internat’! Die Sinkers Conference during negotiations conducted 
by the U.S. Conciliation Service. In a later arbitration their adoption was required by the 
arbitrator, Lloyd K. Garrison, 10 L.R.R. 66 (1942). 


*1 Defense Program Acts as Spur to Apprenticeship, 3 Labor Standards 138 (1940); Out of 
Crisis, Opportunity!, Div. of Labor Standards, U.S. Dept. of Labor, Bull. No. 43 (1940). 
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prenticeship program with adequate standards of training and adequate 
safeguards of established labor standards. It has induced employer and 
employee organizations to unite in joint councils for the administration 
of this program, and individual employers and union locals have adopted 
its standards in union agreement clauses.” 

Union agreements in placing the responsibility for the training of work- 
ers and apprentices upon both the employer and the union assure the 


training program of the support and cooperation that is essential to its 
success. 


The training of new workers, however, should be secondary to the utili- 
zation of all of the existing skilled and semiskilled workers. Unfortunate- 
ly, various personal and social factors have produced an immobility of la- 
bor and an unwillingness on behalf of employers to hire certain groups of 
workers, seriously impeding the effective use of many of our workers. 
Much can be done to overcome these obstacles by providing for coopera- 
tion with the Government agencies at work in the field of labor supply and 
training. An agreement requiring registration and assignment through 
the United States Employment Service would tend to stabilize the war 
labor market,?° and such provisions need not sacrifice the closed shop or 
any union participation in the hiring process.** Also, an agreement re- 

** This committee, while a part of the Division of Labor Standards, U.S. Dept. of Labor, 
made available the plans of several apprenticeship programs. The standards of the programs 
are concrete examples of methods for training apprentices in a private plant. They are issued in 
the expectation that committees or individuals concerned will find them useful as a basis for 
discussion. Some of the programs available are Lockheed Aircraft Apprenticeship Program 
(1939), Toledo Plan for Sheet Metal Working Apprenticeship (1939), Trimmer Die Making 
and Die Sinking Apprenticeship Standards (1939), Houston, Tex., Machinist’s Apprenticeship 
Standards (1940), and Apprenticeship Standards for Vultee Aircraft Inc. (1941). 

29 “There shall be established a regular apprenticeship system in accordance with the stand- 
ards of the Federal Committee on Apprenticeship, within thirty days from . Such 
apprentice system shall include the use of the written indenture; a total learning time of 
years; a starting rate of per hour, increasing every six months at a proper percentage to 
reach the minimum rate in ———— years, increases to take place on April and 
October of each year, providing the apprentice has been employed 500 hours or more 
in the six months’ period; a ratio of one apprentice to every journeyman (exclusive of, and 
not counting for this purpose, any temporary employees, as defined in paragraph ), who 
may be assigned to work as .”” Recommended by the Apprenticeship Section, Div. of 
Labor Standards, U.S. Dept. of Labor. 

3° The dangers of private employment services to the war program, as well as the ordinary 
abuses of private employment agencies in peacetime, are well discussed in the Hearings before 
the House sub-committee of the Committee on Labor on H.R. 5510, 77th Cong. 1st Sess., at 
19, 21 (1941). 

3 The U.S. Employment Service has effected arrangements with employers and unions to 
obtain and supply union labor in accordance with union shop agreements in the metal trades, 
the building trades, and the ladies’ garment industry in New York City and elsewhere. 
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quiring the employment of personnel without discrimination on the basis 
of age, sex, race, creed, color or national origin,” patterned after the poli- 
cies announced by the President and the several agencies combating dis- 
crimination,>* would tend to enlarge the available labor force. Much also 
can be done to remove some of the barriers to the introduction of women to 
war jobs by union agreement clauses providing for equal pay for equal 
work*4 and for the retirement of temporary war employees after the ter- 
mination of hostilities. Perhaps the most serious retarding influence to the 
transfer of skilled machine shop workers from nondefense to war plants is 
the fear of losing the economic security acquired through seniority 
schemes, and this too might be mitigated by providing for the retention 
and accumulation of seniority rights regardless of a shift to war work— 
even when employment is taken with another employer.** The mobiliza- 


3? There shall be no discrimination in regard to hire or tenure of employment or any term or 
condition of employment on the basis of race, creed, color or national origin. 

33 A joint bulletin of the Committee on Fair Employment Practice, the Negro Employment 
and Training Branch of the Labor Division of OPM, and the Minority Groups Branch of the 
Labor Division of OPM summarizes the official steps taken to eliminate discrimination in de- 
fense employment up to October, 1941. See Minority Groups in Defense (October 15, 1941). 

34In General Motors Corp. v. Read, 294 Mich. 558, 293 N.W. 751 (1940) the Supreme 
Court of Michigan upheld the constitutionality of a statute which provided that “Any em- 
ployer .... employing both males and females in the manufacture or production of any 
article, who shall discriminate in any way in the payment of wages as between sexes or who 
shall pay any female engaged in the manufacture or production of any article of like value, 
workmanship and production a less wage, by time or piece work, than is paid to males simi- 
larly employed . . . . shall be guilty of a misdemeanor.” Mich. Stat. Ann. (Henderson, 1938) 
$28.824. 

35 On Sept. 17, 1941, the Labor Division of OPM enunciated a set of labor curtailment 
policies for the automobile industry. In October, 1941, an industry-wide interpretation of these 
policies was adopted by General Motors, Ford, Chrysler, Packard, Hudson, the Automotive 
Parts Ass’n, and the Tool and Die Manufacturers Ass’n, as well as by the United Automobile 
Workers. This agreement provided for industry-wide seniority, in part, as follows: ‘“Where a 
man working on non-defense production is laid off and obtains defense employment with 
another company, and that fact is certified to his former employer, he will not have to report 
back for non-defense production work in order to protect his seniority so long as he retains the 
defense employment to which he was certified 

“Skilled tradesmen, partially employed, or employed at occupations other than their trade 
or its equivalent in defense usefulness, will be released upon their request, with protection of 
their seniority rights, for full time defense work (40 hours per week) at their trade 
prospective employer must certify to the present employer that he has offered the employee 
full-time defense work (40 hours per week) at his trade, before the request is granted. 

(a) Recall of Employees. Any employees loaned or laid off, whether unemployed or cur- 
rently employed on defense or non-defense work, must report back for defense employment to 
the company with which he holds his original seniority for work in the same community, if and 
when called, on notice of at least one calendar week. Recall of employees to defense work 
presupposes the management will endeavor to provide full-time employment, contingent 
upon the availability of the essential tools, materials and facilities. Skilled tradesmen will be 
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tion of industrial workers for war work can be expedited appreciably by 
union-management policies that recognize the need for a larger, more 
skilled, and more adaptable working force and that offer the necessary ad- 
justments for such a force. 


SAFETY AND HEALTH 

The prevention of industrial accidents is a subject on which there is 
unanimous approval, but unfortunately very inadequate action. The 
men and man-days lost because of industrial accidents since the com- 
mencement of our defense program have been increasing at an alarming 
rate.** Unless the trend is reversed we may suffer the most serious defeats 
of the war at home. Trade union agreements frequently call for safe and 
wholesome conditions of work and the observance of all laws on the sub- 
ject.” Occasionally there are more specific clauses on such matters as 
first-aid stations, clean lunchrooms, lockers and shower baths, safety 
meetings and adequate accident reports. One of the most neglected as- 
pects of the safety program, however, has been the active participation of 
the workers themselves in safety work. Probably because most of the 
conditions required for safety and health have called for activity on the 
part of management, the possibilities of employee cooperation have been 
overlooked. It is all the more important, therefore, that union agreements 
be utilized to enlist the positive efforts of employees in a safety and health 
program. The agreement may establish a safety committee representa- 
tive of both employer and employees; it may require periodic investiga- 
tions of plant conditions; it may authorize the formulation of safety rules 
or the adoption of a safety code; it may provide for safety education; it 
may outline procedures for handling safety grievances; it may penalize 
those who fail to obey the safety rules; and it may encourage cooperation 
between the shop safety committee and Government agencies engaged in 
safety work.%* 


subject to recall only for full-time defense employment at their trades or the equivalent.” 
5 United Automobile Worker 2 (October 15, 1941). 

36 The reports of injuries under the State Workmen’s Compensation Laws, as summarized 
by the Division of Labor Standards, U.S. Dept. of Labor, show an increase of injuries in 1941 
over 1940 of 29 per cent. At the same time, the number of non-agricultural employees in- 
creased 11.1 percent. Preliminary estimates of the Industrial Accident Division of the Bureau 
of Labor Statistics for the early months of 1942 indicate that the trend has continued. 

37 Vultee Aircraft, Inc-United Automobile Workers Agreement, 7 L.R.R. 321 (1940); 
Boeing Aircraft Co.—Internat’l Ass’n of Machinists Agreement, 7 L.R.R. 107 (1940). 

3* The writer has attempted to incorporate these features in the following clause: 

There shall be appointed a Safety and Health Committee composed of an equal number of 
employer and union representatives and a safety official to be designated by the employer who 
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LABOR DISPUTES AND THEIR SETTLEMENT 

The need for industrial peace to win the war is axiomatic. The immi- 
nence of significant work stoppages and the urgency of the numerous pro- 
posed controls are much more debatable. Nevertheless union agreements 
have reflected the widespread willingness of employers and unions to ban 
strikes and lockouts and to establish more orderly procedures for the set- 
tlement of their disputes. 

The determination of industry and labor representatives at the Presi- 
dent’s Conference on Labor Relations that there shall be no strikes and no 
lockouts for the duration of the war and that all disputes shall be sub- 
mitted to arbitration, has set a pattern for collective bargaining agree- 
ments. In themselves the commitments of the national leaders of indus- 
try and labor stand as a solemn pledge, probably without legal effect be- 
cause there was no intent to enforce their agreement as a contract. The 
parties to that understanding had no power to order strikes or lockouts 
except for their individual unions or business firms; still they proposed to 
speak, not for their own organizations, but for all industry and labor. 
They undertook to use the prestige and power of their positions to effectu- 
ate the terms of their agreement. In all but a few instances, that has suf- 
ficed to maintain peace. It may be desirable, nevertheless, to incorporate 
the terms of that understanding into the collective bargaining agreements 
between particular employers and the unions of their employees so that 
those terms might constitute an enforceable contract.** 


shall act as chairman of the committee. This committee shall meet at regular intervals, no 
less than once a month, shall make periodic inspections of the plant, shall review accident 
reports and analyze the causes of accidents, shall formulate rules for the prevention of acci- 
dents and shall promote in every way possible the safety and health of all employees. 

After investigation and study, the Safety and Health Committee shall adopt rules with 
respect to 1) Physical Conditions; 2) Sanitation and Hygiene; and 3) Safety Practices. 

The Safety and Health Committee shall establish penalties for the violation of its safety 
and health rules and shall impose such penalties upon the employer or the union or the super- 
visory official or the employee found responsible for any violation. 

Any dispute concerning proposed rules for safety and health or concerning any action 
taken by the Safety and Health Committee by virtue of its rules may be regarded as a griev- 
ance and adjusted in accordance with the provisions of section of this agreement. 

The Safety and Health Committee shall enlist the aid of State and Federal safety and health 
officials such as the factory inspection and industrial hygiene officials of the State of ——— 
and the National Committee for the Conservation of Manpower in Defense Industries, and 
shall cooperate in every possible manner with such officials. 

39 Such an agreement might read as follows: There shall be no strikes, lockouts or other 
cessations of work for the duration of the war. Should all other means provided herein fail to 
effect a settlement of any dispute between the employer and the union, the dispute shall be 
referred to the Secretary of Labor for certification to the WLB and the parties hereto shall 
abide by the recommendations of that board. 
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The union agreements that have been adopted in war industries, most 
of which still antedate the President’s Conference, have contained a wide 
variety of limitations upon the right to strike.*° Most of these have re- 
quired the postponement of work stoppages pending a resort to grievance 
procedure or arbitration schemes.“ A few have qualified the strike pro- 
hibition so that the workers might still refuse to cross picket lines or refuse 
to handle nonunion goods, or otherwise resist anti-union activities.“ In 
other agreements various types of work interruptions—strikes, sitdowns, 
slowdowns, stayins, lockouts, and shutdowns—have been completely for- 
bidden.** Forms of picketing, boycotts, and sympathetic action also have 
been banned.** Ever since the commencement of the defense program, 


4 The provisions in 25 agreements are classified in Strike Prohibitions and Clauses Provid- 
ing Arbitration in Contracts, 8 L.R.R. 316 (1941). For recommendations of the National 
Defense Mediation Board in regard to stoppages see 8 L.R.R. 701 (1941). 

4 Strike Restrictions in Union Agreements, 52 Monthly Lab. Rev. 546 (1941); see also 
Packard Motor Car Co.-United Automobile Workers and Federation of Architects, Engineers, 
Chemists and Technicians Agreement, 8 L.R.R. 90 (1941); Sperry Gyroscope Co.—Brother- 
hood of Scientific Instrument Makers of America Agreement, 8 L.R.R. 591 (1941); General 
Motors Corp.-United Automobile Workers Agreement, 6 L.R.R. 591 (1940). 

42 “‘During the life of this agreement no strikes shall be caused or sanctioned by the Union 
and no lockouts shall be made by the Company. Any action of the employees in refusing to 
go through a picket line in case of an officially declared strike by some union directly working 
on the job, if said strike is sanctioned and approved by the Seattle Central Labor Council and 
Local No. 751 of the Internat’! Ass’n of Machinists, shall not constitute a violation of this clause 
of the Agreement.” Boeing Aircraft Co.—Internat’] Ass’n of Machinists Agreement, 7 L.R.R. 
106 (1940). 

“There shall be no strike or other curtailment of production, nor shall there be a lockout, 
because of any dispute or grievance which is subject to arbitration or because of any labor dis- 
pute in which the Company is not involved, provided that the Company shall not require any 
employee to work on any ship moved from a shipyard which is on strike.’”” Maryland Drydock 
Co.-Industrial Union of Marine and Shipbuilding Workers of America Agreement, 6 L.R.R. 
851 (1040). 

“There shall be no strikes, lockouts or stoppages of work during the term of this agreement, 
it being the intent of the Employer and the Union that all controversies or disputes shall be 
settled amicably and harmoniously. Refusal to pass through picket lines established by reason 
of disputes between the Employer and other unions whose members are employed on the vessels 
covered by this agreement shall not be construed as a violation of this agreement.” Puget 
Sound Navigation Co.-Inland Boatmen’s Union of the Pacific Agreement, 6 L.R.R. 713 
(1940). 

«3 “The Union will not cause or engage in or permit its members to cause or engage in, nor 
will any member of the Union take part in, any sit-down, stay-in, slow-down, or sympathy 
strike in the plant of the Company, or any curtailment of the work or restriction of production 
or interference with production of the Company 

“The management will not cause or sanction a lockout.” Brewster Aero. Co.-United Auto- 
mobile Workers Agreement, 8 L.R.R. 155 (1941). 


Se eee ener aa engage in, participate in or 
sanction any .... picketing, stoppage or retarding of work, refusal to handle merchandise, 
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there has been a trend in union agreements toward the inclusion of such 
provisions, insuring uninterrupted production. 

The provisions for the handling of grievances and the arbitration of un- 
settled disputes have similarly varied with the custom and individual 
preferences of particular employers and unions.* Most of the differences 
have not been vital. Practically all agreements have detailed a procedure 
for the adjustment of complaints, showing to whom the complaints shall 
be submitted, who shall first attempt a settlement, and to whom an appeal 
shall be taken. The important element has been the joint participation of 
employer and employee representatives in an informal, speedy, and inex- 
pensive process. 

For disputes that remain unsettled, there has been an increasing resort 
to arbitration. Some employers and unions have hesitated to refer all mat- 
ters to arbitration, some limiting arbitration to violations of the agree- 
ment, others to interpretations of the agreement, others to the subjects 
covered in the agreement.“ Still other employers and unions have agreed 
to maintain uninterrupted production by submitting to arbitration all dis- 
putes of any nature, whether arising out of their existing agreement or out 
of an effort to renew or revise an agreement. The machinery employed for 
arbitration has varied from bi-partisan boards with an impartial chairman 
to an individual arbiter. When the neutral person has not been designat- 


ed, the agreement has usually indicated the manner of his selection by a 
federal, state or other outside agency.” The arbitration tribunals have 
been created for individual cases or established as permanent systems of 
arbitration. Occasionally the agreements have specified rules of procedure 
for the arbitration but most of the agreements have left this to the discre- 
tion of the arbitrators.“ 

Union agreements banning strikes and referring disputes to the chan- 


machinery and equipment or any other interference with the operation and conduct of the 
Employer’s business for any reason whatsoever 

“The Union and the employees further agree that they will not call upon the Employer to 
participate or assist in the enforcement of any public or silent boycott against any product 
used by the Employer.” Sperry Gyroscope Co.—Brotherhood of Scientific Instrument Makers 
of America Agreement, 8 L.R.R. 591 (1941). 


45 See Arbitration Clauses in Contracts, 8 L.R.R. 365 (1941) where a number of defense 
agreements are analyzed; see also Contract Clauses on Arbitration, Seven Provisions Are 
Formulated by American Arbitration Ass’n for Incorporation in Agreements where the Ass’n 
Is to Be Asked to Provide Services, 10 L.R.R. 81 (1942). 

46 Bureau of National Affairs, Collective Bargaining Contracts 132-36 (1941). 

47 Tbid., at 116-32. 

48 Ibid., at 137-40. 
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nels of grievance procedures, conciliation and arbitration have been en- 
couraged by the National Defense Mediation Board“? and more recently 
by WLB. Although the President has indicated his readiness to exert his 
war powers in overcoming an open defiance of such procedures,* it is the 
policy of the Administration to seek voluntary resort to such procedures 
expressed in union agreements.* 

Most of the foregoing discussion has dealt with terms of employment 
traditionally part of union agreements. The war, however, has brought 
forth novel situations that call for provisions and techniques heretofore 
given scant attention. The exigencies of military service, production plan- 
ning and government supervision are such situations. In all these mat- 
ters, union agreements may be utilized to formulate satisfactory policies 
and to enlist cooperative effort. 


MILITARY SERVICE PROVISIONS 

Union agreements have recognized the inevitability of a great exodus 
of men from industry to the armed forces and the eventuality of their re- 
turn. To mitigate some of the hardships involved in the workers’ separa- 
tion from employment and to facilitate their return to work, several agree- 
ment clauses have been devised.” 

Some agreements have given cash payments or other benefits to em- 
ployees who leave for military service. This supplemental pay usually has 


been limited to a certain amount and to a certain time.‘? For employees 


4° The Pattern of NDMB Settlements, 8 L.R.R. 700 (1941). 

s* Military occupation of a plant was ordered by the President in three cases under 
NDMB and three more under WLB. Report on the Work of NDMB from March 19, 1941 to 
December 7, 1941, at 7. 

5* In its final report NDMB said, “The principal purpose of the creation of the Board is 
contained in the last words of the Executive Order of March 19: ‘to avoid strikes, stoppages 
and lockouts.’ This objective was pursued directly and temporarily by relieving the strike 
rash or more lastingly by the preventive medicine of furthering sound collective bargaining. 
The Board followed both these techniques, mindful always that an agreement willingly 
reached is more enduring than one arrived at under undue influence of any sort.” Ibid. 

5 Military Service Provisions of Union Agreements, Study No. 7 of the Div. of Industrial 
Relations of the Graduate School of Business, Stanford University (2d Memo 1940); Seniority 
Policies and Procedures as Developed through Collective Bargaining, Industrial Relations 
Section, Dept. Economics and Social Institutions, Princeton University (1941); Browne, 
op. cit. supra note 7, at 41-44; War Clauses in Collective Bargaining Contracts, 7 L.R.R. 461 
(1941). 

53 A unique variation of such a provision exists in the Vultee Aircraft, Inc.-United Auto- 
mobile Workers Agreement, 7 L.R.R. 321 (1940) which provides for supplemental pay in case 
the Army or Navy takes over the plant. “If one or more employees are conscripted by the 
Army or Navy and assigned to work at their present positions with the Company, and if the 
entire plant of the Company is not conscripted and taken over by the Army or Navy, the com- 
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disabled so they cannot return to work, severance pay has been provided. 
Group insurance has also been continued within the limitations of cover- 
age permitted by the policies. Many of these provisions were drafted 
prior to this country’s declaration of war and were designed to care for 
selectees in training for short periods of time, but it may be advisable to 
adapt such agreements to war conditions.* 

Many union agreements have sought to give the employee who goes to 
war an assurance of job security when he returns. This has been done 
primarily through clauses, preserving his seniority rights and promising 
him re-employment.® The Selective Training and Service Act of 194057 
establishes similar rights to re-employment, but it is possible to provide 


pany will pay to such employee the difference between their present salary and the base rate 
of pay plus living expenses that will be paid to them by the Army or Navy.” 

A proposed clause in a model contract of the American Newspaper Guild follows: ‘The 
publisher agrees that all employees who leave their posts to serve in the armed forces of the 
United States or their adjuncts, shall receive full salary during the period of that service less 
any salary which may be paid to them for the service. The publisher further agrees that such 
employees shall be granted the same posts immediately upon their return with severance pay 
rating and other rights under this agreement unimpaired.” 


54“Any employee on the seniority list, who is now covered by group life insurance shall 
continue to be protected by this insurance while in the military service and while this country 
is now at war, and the Company will pay the premium for those men during this period.” 
Advance Pressure Casting, Inc.—-National Ass’n of Die Casting Workers Agreement, 7 L.R.R. 
231 (1940). 


5s “Tt is agreed, however, that the corporation shall discontinue paying the premiums on 
the group life insurance of any such employee if and when the United States Government 
commences to carry life insurance on the lives of persons engaged in military service and train- 
ing, or in the event an increase in premium charges is put into effect by the insurance company, 
or in the event the group life insurance policy protection on the lives of persons engaged in mili- 
tary service and training is discontinued by the group life insurance company with which the 
corporation has contracted for group life insurance.” Chrysler Corp.-United Automobile 
Workers Agreement, 7 L.R.R. 491 (1941). 


56 “Any employee who is called into active service, or who in time of war volunteers in the 
armed forces of the United States shall be given a leave of absence for, and will accumulate 
seniority during such period of service, and upon the termination of such service will be re- 
employed, provided he has not been dishonorably discharged and is physically able to do avail- 
able work in line with his seniority, at the current rate for such work, and provided that he 
reports for work within 60 days of the date of such discharge.” General Motors Corp.-United 
Automobile Workers Agreement, 6 L.R.R. 591 (1940). For other clauses of similar character, 
see Packard Motor Car Co.-United Automobile Workers Agreement, 8 L.R.R. 88 (1941); 
Brewster Aero. Co.-United Automobile Workers Agreement, 8 L.R.R. 155 (1941); King 
Powder Co.-United Mine Workers of America Agreement, 7 L.R.R. 206 (1940); Maryland 
Drydock Co.—Industrial Union of Marine and Shipbuilding Workers of America Agreement 
6 L.R.R. 831 (1940); Postal Tel-American Communications Ass’n Agreement, 7 L.R.R. 84 
(1940); Vultee Aircraft, Inc.-United Automobile Workers Agreement, 7 L.R.R. 323 (1940). 


57 54 Stat. 890 (1940), 50 U.S.C.A. § 308 (Supp. 1941). 
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through union agreements for more extended periods in which to apply for 
re-employment and for more liberal protection than exists under the quali- 
fied language of that statute. 

Union agreements may also protect servicemen and their unions from a 
loss of organizational rights and. powers because of a depletion of their 
ranks by the war. The agreement may provide that persons engaged to 
take the places of men called to military service shall be temporary em- 
ployees hired only for the duration of the war. This might discourage rival 
unions from attempting to use the new employees for jurisdictional strife 
and might make it impossible for the new employees to dislodge the re- 
maining members of the union from their bargaining position. Likewise, 
in order that deferments from military service may be obtained for essen- 
tial union officials and may not be used to discriminate against union 
members, it has been provided that certification for deferment shall be 

made with the mutual consent of management and union representa- 
~ tives.* Although such provisions appear motivated by the self-interest of 
small groups or a few individuals, they may serve to eliminate industrial 
disputes and to elicit more willing service in the armed forces. 


WAR PRODUCTION PLANNING 


For many years, workers’ participation in management has been a term 
to conjure with. Radical unionists and conservative businessmen saw in it 
the beginning of a new economic order, a promise which filled the one with 
hope and the other with horror. Leaders of most unions, however, dealt 
with rules of production in an opportunistic fashion, to gain whatever 
advantage they could in standards of work and living for their members. 
Employers generally resisted such union demands as encroachments upon 
the prerogatives of ownership, yet they made many concessions. Some of 
these old attitudes linger on, but the war is casting a new light upon man- 
agement-labor cooperation in the planning of production. 

At the outset of the defense program, certain leaders of organized labor 
called attention to the large quantities of unused plant capacity and un- 
employed man power available for war production. CIO suggested the 
creation of industry councils, representative of management, labor, and 
the Government,** and AFL sought labor advisory committees integrated 


5* Brewster Aero. Co—United Automobile Workers Agreement, 8 L.R.R. 155 (1941). 


89 See Murray, Survey of the Steel Industry (1941); Reuther, 500 Planes a Day (1941); 
Report on Increased Production of Vital Non-Ferrous Metals (1942) (a research report by the 
Internat’] Union of Mine, Mill, and Smelter Workers). 
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into Government agencies” as the media for planning maximum produc- 
tion. These committees were not established, but the Labor Division of 
OPM, in which organized labor was influential, proposed a plan for farm- 
ing out contracts to the idle small shops of the country." The practice of 
spreading Government work through subcontracts was so helpful that the 
program was expanded until it assumed proportions requiring a separate 
administrative agency within OPM.* Labor’s early insistence upon this 
production technique and its acknowledged soundness led to persistent 
proposals of management-labor cooperation in the planning of war pro- 
duction. 

WPB has sought to capitalize the advantages of joint labor-manage- 
ment planning through the establishment of War Production Drive Com- 
mittees in all plants engaged upon war work.** These committees have 
been designated by employers and employees, and where the workers have 
been organized the work of the committees has become a regular union 
activity. The official plan book released by WPB has suggested that the 
joint labor-management committees direct their attention to 1) taking 
care of tools, 2) preventing breakdowns, 3) cutting down accidents, 4) 
good lighting, 5) maintenance and repair, 6) adapting old machines to 
new uses, 7) cutting wastage, 8) breaking production bottlenecks, and 9) 
using every machine to the fullest extent.“ Wherever necessary subcom- 
mittees are to be established for these several functions. This program has 
not been promoted as a mere publicity campaign. It has been urged as a 
permanent production drive for the duration of the war. By August 15, 
1942, 1,255 plants had reported active joint labor-management commit- 
tees.* 

From these committees have come numerous ways and means for im- 
proving and accelerating production. Through posters, slogans, charts, 
and plant publications, they have spurred workers on to meet and exceed 
the goals of the war production program. They have reduced absentee- 


se A.F. of L., Report of the Proceedings of the 61st Annual Convention, 141, 204~5, 539-41 
(1941); Declaration of A.F. of L. Policy on War, 49 American Federationist 10 (1942). 


* Farming-out Bulletins Nos. 1-5, Labor Div., OPM (1940). 

%& See Defense Contract Service, Production Div., OPM (1941). 

*s This program is described in a letter from Donald M. Nelson to the President, WPB 
Release No. 387 (February 27, 1942); see also radio address of Mr. Nelson, WPB Release No. 
403 (March 2, 1942); letter from Mr. Nelson to all prime contractors, WPB Release No. 455 
(March 6, 1942); call for regional conferences, WPB Release No. 537 (March 15, 1942). 

6 WPB, Production Drive Official Plan Book (1942). 

6s WPB, Weekly Report of Progress of the War Production Drive (August 15, 1942). 
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ism; they have saved materials; they have brought forth from the men in 
the plant suggestions for new processes and new tools that have drastically 
reduced the man-hours required for certain tasks. In recognition of such 
services, the Government has devised a system of awards for the outstand- 
ing “production soldiers.” How effective this joint labor-management 
scheme will be in the total planning of war production remains to be seen, 
but its possibilities appear to be legion. 

In the longshore industry on the Pacific Coast, the president of the 
International Longshoremen’s and Warehousemen’s Union sought to plan 
production with the employers and offered to withdraw all of the objec- 
tions of his union to labor-saving devices, to permit special crew work and 
to waive all working rules inconsistent with maximum production.~ 
Though at first greeted favorably by the employers’ representatives, this 
proposal was later rejected. The union persisted, however, in its efforts 
and finally induced the Administrator of the War Shipping Administra- 
tion to establish a Pacific Coast Maritime Industry Board, consisting of 
an impartial chairman, two representatives of the operators, and two repre- 
sentatives of the longshore unions on the Pacific Coast. This board was 
given power “to coordinate the efforts of the employer and employee 
groups on the Pacific Coast for the purpose of increasing efficiency in load- 
ing and discharging vessels in that area.” 

These approaches to production planning through management-labor 
cooperation may be spread more widely and more effectively through un- 
ion agreements. Such agreements may provide specifically for adjust- 
ments in working relationships indispensable to the success of the pro- 
gram. Their possible contributions to the planning of production may be 
demonstrated by indicating a few of the problems in need of solution. 

In some industries, there have evolved union working rules which have 
the effect of limiting or spreading production. These were designed to pro- 
tect employment and income in periods of depression and many are lim- 
ited to periods of slack business activity. Others not so confined are at 
present an obstacle to maximum war production. The union agreements 
which contain them should be revised, and many steps in that direction 
have been taken.® 

* The minutes of the Longshoremen Section of the Conference To Determine Policy, U.S. 


Maritime Com’n, contains copies of the proposals and counter-proposals made. See 5 Labor 
Herald 1 (December 19, 1941). 


* General Order No. 5, U.S. War Shipping Admin. (March 11, 1942). 

8 The proposals of the International Longshoremen’s and Warehousemen’s Union for labor- 
management planning of production suggested that a joint council be empowered to “recom- 
mend and aid in putting into effect through the collective bargaining machinery of existing 
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Many employers, seeking to preserve some of their normal operations 
and to retain some of their old customers as an assurance of post-war busi- 
ness, have refused to convert their plants to war production as rapidly as 
our military needs require. In this position, they have often been support- 
ed by workers fearful of unemployment during the period of retooling and 
plant reorganization. The apprehensions of both these groups have been 
allayed somewhat by government contracts and labor training programs, 
but the participation of both employers and employees in the develop- 
ment of plans that provide for the needs of both has reduced much of the 
cost and hardship involved in industrial conversion and has hastened the 
necessary adjustments. Such plans have been developed, with Govern- 
ment aid, for geographic localities like Buffalo, New York,” and the State 
of New Jersey”® and for industries like rubber” and silk.” This technique 
of war industry planning has been overlooked in the recent reorganiza- 
tions of WPB, but its potentialities for good are still far from exhausted. 

Some of the government contracts for war work have encouraged ex- 
pensive and uneconomical practices. The abuses of the World War I cost- 
plus-a-percentage-of-the-cost contracts have been largely overcome, but 
some of the current cost-plus-a-fixed-fee contracts offer little or no induce- 
ment to economical production. A few of these contracts, for the loading 
of ships, have given the contractor a supervisory fee based on the amount 


of labor employed so that by prolonging the task and increasing the num- 
ber of man-hours of work the contractor was able to increase his profit. 


union agreements changes in or suspensions of working rules that interfere with maximum 
production in loading or unloading war materials and supplies aboard ships.” Letter from 
H. B. Bridges to Capt. E. Macauley, U.S. Maritime Com’n, December 11, 1941. 

The following agreement confers general powers upon the employer: ‘“The Union agrees to 
accept the standards of production as established by the Company. The Union also agrees 
that members of the Union shall perform their duties in accordance with the established stand- 
ards of time and quality. 

“The policy regarding speed of operation shall be discussed with the Chief Steward. The 
employee shall not be held responsible for time lost while he is in the plant for breakdown or 
any slowing up of production that is not the employee’s fault. 

“This does not prohibit the Company from effecting economies by the installation of im- 
proved methods or design.” Packard Motor Car Co.-United Automobile Workers and Fed- 
eration of Architects, Engineers, Chemists, and Technicians Agreement, 8 L.R.R. 89 (1941). 

6 OPM Release No. AD-2 (September 23, 1941). 

7° OPM Release No. PM-1148 (September 13, 1941). 


7 OPM Release No. PM-1103 (September 7, 1941); OPM Release No. PM-1861 (December 
18, 1941). 


7 OPM Release No. PM-1101 (September 6, 1941); OPM Release No. PM-1175 (September 
17, 1941); OPM Release No. PM-1182 (September 18, 1941). 
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The utilization of employer-union committees to plan production has 
served as a check upon such practices.’ 

In all of these situations it is possible to eliminate the restrictions upon 
war production through joint management-labor planning. Although 
government assistance may be highly desirable, the cooperation of man- 
agement and labor as expressed in collective bargaining agreements as- 
sures faster action and continued support for the adjustments required by 
the war program. 

GOVERNMENT SUPERVISION 

The tremendous powers of a war government and its responsibility for 
the successful prosecution of the war are a great temptation to the exercise 
of absolute and arbitrary controls. The heads of our war agencies, how- 
ever, have recognized the importance of maintaining our democratic tra- 
ditions, so that time and again they have chosen to seek voluntary co- 
operation rather than resort to compulsion. In the field of labor relations 
they have encouraged collective bargaining and sponsored union agree- 
ments. 

The work of the Shipbuilding Stabilization Committee is an outstand- 
ing example of how a Government agency has served the war program 
through the device of collective bargaining agreements.” That committee 
convened the representatives of industry and labor in regional conferences 
and assisted them in the formulation of basic terms of employment which 
were later incorporated into individual employer-union agreements. Wage 
scales, hours of work, grievance procedures, and arbitration machinery 
were established uniformly within competitive areas. The industry was 
thus spared the turmoil of competitive turnover. At a later date the 
President proposed a twenty-four-hour, seven-day production schedule, 
and that plan of operation was likewise adopted by union agreement. 
Still later it became apparent that the adoption of plans for continuous 
production would be facilitated by foregoing double pay for Sundays and 
holidays, when such days were merely part of a regular six-day week ; and 
that change was also made by agreement in many of the shipyards. More 
recently, the wage scales were scheduled for an increase in accordance with 
a cost-of-living clause in the agreements.’’ In order to counteract infla- 
tion, the President requested the shipyard workers to relinquish their 

%3 General Order No. 5, U.S. War Shipping Admin. (March 11, 1932); The Minutes of the 


Longshoremen Section of the Conference To Determine Policy, U.S. Maritime Com’n 3-11 
(December 19, 1941). 


% See the pamphlet of the Labor Division, OPM, entitled Ships for Freedom (1941). 
75 WPB Release No. 46 (January 27, 1942). 
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rights to that increase, and again, in a collective bargaining conference, 
the agreements were revised in the interest of the war program. The rec- 
ord of the Shipbuilding Stabilization Committee is an imposing illustra- 
tion of how collective bargaining has been utilized to stabilize production 
and to adjust it to changing needs in one of the most vital of war indus- 
tries. 

In the field of public construction also the Government has recognized 
the force of collective bargaining. For many years the Government had 
been determining wages and hours on public works and might have con- 
tinued to do so without further consultation with organized labor. In- 
stead, the contracting agencies, acting through OPM, negotiated an 
agreement directly with AFL building trades unions.” The Government 
gave the unions the assurance of union wages on construction jobs in rural 
centers where the local supply of labor was inadequate, and the unions 
agreed not to strike and to accept time and a half pay for overtime where 
they had formerly obtained double pay. Later when the Government 
sought to check wage increases, another agreement freezing wages as of 
July 1, 1942, was made with the construction unions.” A Wage Adjust- 
ment Board, representative of all parties, was established to settle dis- 
puted claims and it has disposed of all grievances amicably. Thus in one 
of the least coordinated and most competitive war industries, union agree- 
ments have served as a stabilizing force. 

The technique of the Government in stimulating collective bargaining 
as a war measure is still in an empirical stage. As indicated above, WPB 
(formerly OPM) has been convening employers and employees to plan for 
the conversion of plants and the training and re-employment of workers. 
The agreements reached have been informal, but the obligations under- 
taken have generally been fulfilled, with the active cooperation of the 
Government. The plan of WPB for establishing management-labor pro- 
duction committees also calls for informal agreements. The implementing 
of these working arrangements by specific provisions in union agreements 
is a possibility to be explored by the parties involved as their experience 
with such Government inspired arrangements increases. 

What has been said above presents merely the potentialities of union 
agreements as a weapon of war. There is no certainty that these possibil- 
ities will be realized. Inherent in the nature of collective bargaining is the 
fact that union agreements will contain the imperfections as well as the 
excellent qualities of the people who negotiate them. But the writer knows 

76 Government-AFL Building Pact, 8 L.R.R. 764 (1941). 

7 Wage Rise Limits in the Building Industry, 10 L.R.R. 442 (1942). 
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of no alternative, whether it be Government decree, military rule, em- 
ployers’ will, or the free interplay of competitive forces, that is not subject 
to the same frailties in the same or greater degree. Collective bargaining 
is one of our accepted social institutions, part of our democratic way of 
life. Its potential values for our present crisis are well worth exploiting. 

One further look ahead may be ventured. It may be premature to draw 
blueprints of the peace that will follow this war, but it cannot be too early 
to realize that we are certain to face grave problems at the end of the hos- 
tilities. The conversion back to the industries of peace may be a greater 
task than the conversion from peace to war. In the post-war period we 
may not have the pressure of time and an aggressive enemy, but at the 
same time we shall not have the powerful emotional forces and the simple 
purpose that unify our nation at war. We are likely to be torn into bitter 
factions over whether we should cease Government spending at once or 
continue Government planning and regulation. We will be in need then 
more than ever of groups of citizens trained to participate in their civic 
and economic affairs. Such groups may be prepared today among the 
managers and workers in industry through the practices of collective bar- 
gaining. The very measures suggested above as measures for war would 
prepare groups to meet the problems of industry in peace. The practices 
of collective bargaining habituate employers and employees in patterns of 


behavior—patterns of cooperative action, patterns of resolving conflicting 
interests, patterns of personal responsibility, patterns of voluntary action 
—patterns that will not only help win the war but that also will help pre- 
serve our democratic future. 





UMPIRE TO THE FEDERAL SYSTEM* 
Grorce D. Brapent 


AND in hand together, Due Process and the Commerce Clause 
amble across the pages of the United States Reports. Though 
one is supposed to provide a balance between the individual and 

his government and the other between state and nation, they have more 
or less been interchangeable devices for protecting the status quo against 
social legislation. A Court which struck down state legislation in the 
name of the Fourteenth Amendment was usually a Court which also found 
a negative implication in the Commerce Clause to prevent state regulation 
of interstate business.’ And except for certain traditional types of com- 
merce* and a few pronouncements of the Taft Court,’ the Commerce 
Clause hardly seemed a strong affirmative instrument for national regu- 
lation. By adept manipulation of these two constitutional provisions the 
Court steadily erected a no man’s land free from any governmental regu- 
lation.‘ In fact, the primary objective of no-regulation finally became so 
important that the Court lost its adeptness and in one instance confused 
the two concepts by saying in effect that the Commerce Clause did not 
extend to regulation of commerce if the regulation was without due proc- 
ess of law.’ 

It is hardly surprising, therefore, to find that when the new Court 
launched its campaign to undo past wrongs, it moved on three fronts at 


* The title is a subtitle of an article Walton Hamilton and I published last year, in which 
we did no more than hint at some of the problems here discussed. See Hamilton and Braden, 
The Special Competence of the Supreme Court, 50 Yale L. J. 1319, 1367-69 (1941). It goes 
without saying that I am greatly indebted to Mr. Hamilton, but fortunately for him I must 
assume all the responsibility for what is said here. 

t Member of the Indiana Bar now serving with the Armed Forces. 

* Compare Allgeyer v. Louisiana, 165 U.S. 578 (1897), with Schollenberger v. Pennsylvania, 
171 U.S. 1 (1898), and Pennsylvania v. West Virginia, 262 U.S. 553 (1923); and Di Santo v. 
Pennsylvania, 273 U.S. 34 (1927), with Tyson & Brother v. Banton, 273 U.S. 418 (1927), and 
Ribnik v. McBride, 277 U.S. 350 (1928). 

* Such as transportation, foreign commerce, and, within the limits of reason, antitrust. 

3 See Board of Trade of Chicago v. Olsen, 262 U.S. 1, 40 (1923); Corwin, The Schechter 
Case—Landmark or What?, 13 N.Y. U. L. Q. Rev. 151, 167-69 (1936). 

4 It is unnecessary to parade the sorry cluster of cases which resulted from the nullification 
spree immediately preceding the Court Unpacking Bill. 

5 Railroad Retirement Board v. Alton R. Co., 295 U.S. 330 (1935). See Powell, Commerce, 
Pensions, and Codes, 49 Harv. L. Rev. 1, 4-6 (1935). 
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once. It virtually eliminated Due Process as a bar to social legislation,® 
it expanded the Commerce Clause to permit extensive national regula- 
tion,’ and it chipped away at the negative force of the clause.* The domi- 
nant driving force behind this three-pronged advance was a conviction 
that the legislature, not the judiciary, is the competent agent to act in the 
social and economic field.» There was obviously an effort to keep the 
Court out of all areas in which decision could be made only on the basis of 
personal, economic, or political predilections. In large measure this effort 
was successful. By shutting off Due Process and by granting Congress al- 
most free rein, local and national action was freed from restraint. But on 
the third front, the negative side of the Commerce Clause, a more cau- 
tious advance has been made. 

The necessity for cautious action is obvious. Although the argument 
that a state statute burdens interstate commerce may be only so much 
theoretical balancing of governmental powers, it may also be an effective 
way to prevent one state from mulcting the outlander, or from erecting 
tariff barriers against national competition. It requires considerable dis- 
crimination to detect when there is a real burden on national commerce 
and not just a slight burden on some reluctant individual doing interstate 
business. If the Court is unthinking, its action in closing off Due Process 
may be wasted because those who used to invoke that clause soon shift 
ground and come running into court with the cry that interstate commerce 
is burdened. True, there is no longer a no man’s land so long as the Court 


6 The statute considered in Wood v. Lovett, 313 U.S. 362 (1941), and People of Puerto Rico 
v. Russell & Co., 62 S. Ct. 784 (1942), involved impairment of the obligation of a contract. I 
know of no statute thrown out in the past three terms on substantive due process grounds. 


7 United States v. Darby, 312 U.S. 100 (1941), is a sufficient example of expansion. United 
States v. Wrightwood Dairy, 315 U.S. 110 (1942), and Kirschbaum v. Walling, 62 S. Ct. 
1116 (1942), are more recent instances of the same trend. 


*See Dowling, Interstate Commerce and State Power, 27 Va. L. Rev. 1 (1940). Since 
Dowling wrote, California v. Thompson, 313 U.S. 109 (1941), and Duckworth v. Arkansas, 
314 U.S. 390 (1941), have continued the trend. 


* See Olsen v. Nebraska, 313 U.S. 236, 246 (1941) (“We are not concerned, however, with 
the wisdom, need, or appropriateness of the legislation”); Wisconsin v J. C. Penney Co., 311 
U.S. 435, 445 (1940) (“Nothing can be less helpful than for courts to go beyond the extremely 
limited restrictions [of] the Constitution ....”); Sunshine Anthracite Coal Co. v. Adkins, 
310 U.S. 381, 394 (1940) (“Those matters . . . . relate to questions of policy, to the wisdom 
of the legislation, and to the appropriateness of the remedy chosen—matters which are not for 
our concern”); Osborn v. Ozlin, 310 U.S. 53, 66 (1940) (“‘All these are questions of policy 
not for us to judge”); Mayo v. Lakeland Highlands Canning Co., 309 U.S. 310, 320 (1940) 
(“The wisdom of such a policy—its efficacy to achieve the desired ends—is of course not our 
concern”); McCarroll v. Dixie Greyhound Lines, 309 U.S. 176, 189 (1940); Polk v. Glover, 
305 U.S. 5, 16 (1938); Indiana v. Brand, 303 U.S. 95, 117 (1938). 
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permits Congress to regulate or to sanction state regulation. But in the 
period, short or long, during which no congressional action is forthcoming, 
active use of the Commerce Clause enables the Court to dabble with social 
legislation. And in this narrow area the Court must exercise that inde- 
pendent judgment of social values which it eschews in other fields. 

There are two ways out of this situation. One is for the Court to evolve 
rules for determining when state legislation is really a burden on com- 
merce and when it is not.*° This has been the path taken by Mr. Chief 
Justice Stone." It has not been accepted by all the Court, however, for it 
requires judicial weighing of the practical operation of legislation, a task 
the Court is said to be unable to fulfil well through lack of proper perspec- 
tive, and a task some of the justices do not care to undertake because it is 
legislative in nature. Accordingly, Mr. Justice Black has evolved a the- 
sis concurred in in varying degrees by other justices, which purports to 
complete the Court’s self-effacement in policy-making fields. He says, in 
effect, that if state legislation on its face discriminates against commerce 
he will strike it down,” but if any quarrel arises over whether there is dis- 
crimination in fact, he will quit and toss the problem to Congress."* Un- 
less justices quarrel about whether legislation is discriminatory on its face, 
or, in other words, if the justices see discrimination only where everyone 
else would, Justice Black’s rule is one which narrows the area in which the 
Court exercises a veto power over a legislature’s political decision. So far 
he has participated in knocking out only two statutes under this rule," 
and although they were unanimous opinions, there is no proof what use he 
will make of the rule, since he is probably the justice least likely to strike 
down discriminatory legislation. To date it is possible to say only that the 
justice, with such supporters as have joined him, has given no indication 
that he will overuse this modicum of power under the Commerce Clause. 

The other half of the rule is a different matter entirely. Aside from this 


10 See Dowiing, op. cit. supra note 8. 

11 His classic statement is in South Carolina v. Barnwell Bros., 303 U.S. 177 (1938). 

12 See the dissent of Black, Frankfurter, and Douglas, JJ., in McCarroll v. Dixie Greyhound 
Lines, Inc., 309 U.S. 176, 183 (1940). 

18 See his dissents in Adams Mfg. Co. v. Storen, 304 U.S. 307, 316 (1938); Gwin, White & 
Prince, Inc. v. Henneford, 305 U.S. 434, 446 (1939). 

14 See the dissent of Black, Frankfurter, and Douglas, JJ., in McCarroll v. Dixie Greyhound 
Lines, 309 U.S. 176, 183 (1940). 

+s Best & Co. v. Maxwell, 311 U.S. 454 (1940); Hale v. Bimco Trading, Inc., 306 U.S. 375 
(1939). Note that Justice Black agreed with Justice Douglas’ concurrence in Edwards v. 
California, 314 U.S. 160 (1941), which relied on privileges and immunities and not on the 
commerce clause as used by the majority opinion. 
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narrow power to invalidate which is drawn directly and independently 
from the Constitution and the nature of a federal system, the main 
strength of the rule is derived from a judicial recognition of the predomina- 
tion of congressional power over state power. Even in the old days when 
there was a more extensive use of the negative aspect of the Commerce 
Clause, the same theory obtained. Then the Court acted on a presump- 
tion that Congress wished the channels of commerce to be unobstructed, 
which meant that Congress had to announce that a given type of state 
regulation was valid notwithstanding the Commerce Clause.** The pres- 
ent Court has done no more than shift the presumption around so far as 
nondiscriminatory legislation is concerned. Now the Court presumes 
that so long as Congress is silent, it does not care whether commerce is 
trammelled. Congress need only speak and petty obstructions vanish. In 
theory this entirely removes the Court from the field of policy making. In- 
stead of undertaking to preserve the federal system from hidden or ques- 
tionable instances of Balkanization, it can sit back passively and let one 
organ of the electorate, Congress, save the country from the shortsighted 
selfish action of lesser organs of smaller groups of people, state legisla- 
tures. Thus, the theory virtually completes the three-sided advance of 
the Court against appeal to its power to strike down economic legislation. 
In practice, however, policy making rears its head in a new guise. 
Granted that legislatures have the last word and that the Court sits back 
and waits for Congress to override states, the Court’s work has only be- 
gun. The problem of applying the congressional command is not so sim- 
ple as it was under the old theory of presumption when congressional ac- 
tion took the form of a lifting of the bans. Now the Court must take af- 
firmative congressional legislation by the four corners, study it, and de- 
cide whether it forecloses all state action; or, to use Mr. Justice Roberts’ 
plan for matching allegedly conflicting documents, lay the congressional 
enactment which is invoked beside the state statute which is challenged 
and see whether the latter conflicts with the former.'? When former 
Courts laid statute beside Constitution to divine the constitutional an- 
swer, economic predilections quickly came to their aid. The question is 
whether statute matching may not exhibit the same tendency. 
Admittedly, the problem is more complex than was the constitutional 
egerdemain. The constitutional provisions remained constant and were 
comparatively simple statements. Federal statutes come along in a never 
slackening stream, and are highly complex. Naturally, Congress might 


*6 See generally Bicklé, The Silence of Congress, 41 Harv. L. Rev. 200 (1627). 
7 See United States v. Butler, 297 U.S. 1, 62 (1936). 
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say that a given statute “hereby supplants all state statutes in this field.’’** 
But this would still require the Court to decide whether a state statute 
was in the field, and, more rarely, to decide whether Congress could con- 
stitutionally foreclose all state action. The trouble is, however, that the 
Court is not aided even in this slight way. Congress has usually been con- 
tent simply to legislate on a subject without consideration of conflicts. 
The Court is left with the task of evolving criteria for deciding when there 
is conflict and when there is not. 

In the emerging pattern of current constitutional law, this problem of 
federal pre-emption and federal conflict becomes of utmost importance. 
Once the Court declines to invalidate state statutes for constitutional in- 
firmity, and at the same time greatly expands federal power in order to 
avoid no man’s lands, it has opened the gates for a flood of potential con- 
flicts. It has also opened the gates to considerable potential judicial 
sleight of hand, for so long as Congress keeps quiet about what it consid- 
ers is a conflict, the Court has no more constraining rules of decision than 
it did when the Due Process and Commerce Clauses were the rules of de- 
cision. After all, the legal proposition is simple: When Congress exercises 
its plenary power, all state statutes which conflict with the federal exer- 
cise become invalid. This is a truism, of course, and gets nowhere. The 
task is to find the “inarticulate major premise” which lies behind the ap- 
plication of this empty legal rule to the facts of a given case. 


THE RENOVATED BUTTER CASE 


The most important of the recent cases dealing with conflicts between 
federal and state legislation is Cloverleaf Butter Co. v. Patterson. There 
Mr. Justice Reed, joined by Justices Roberts, Black, Douglas, and Jack- 
son, found a conflict between the Renovated Butter Act®”® and an Ala- 
bama statute providing for seizure of adulterated and misbranded food.” 
The federal statute provides for seizure of renovated butter and for inspec- 
tion of factories manufacturing it. There is no power under the Renovated 
Butter Act to seize the ingredients of renovated butter.” Under the Ala- 


18 This may be done by using the word “exclusive” in an appropriate context. See the 
Wagner Act, 49 Stat. 453 (1935), 29 U.S.C.A. § 160 (a) (Supp. 1941); the United States Ware- 
housing Act, 46 Stat. 1465 (1931), 7 U.S.C.A. § 269 (1939). 

9 315 U.S. 148 (1942). 

2° Int. Rev. Code, 53 Stat. 252 (1939), 26 U.S.C.A. §§ 2320-2327 (1940). 

1 Ala. Code Ann. (Mitchie, 1940) tit. 2, § 495. 

22 The Court states that adulterated packing stock, an ingredient of renovated butter, 
can be seized and condemned under the Food, Drug, and Cosmetics Act. 52 Stat. 1046 
(1938), 21 U.S.C.A. § 342 (Supp. 1941). Cloverleaf Butter Co. v. Patterson, 315 U.S. 148, 163 
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bama statute as construed by the Court, seizure of ingredients of renovat- 
ed butter is authorized. Pursuant to this latter statute, Alabama officials 
seized large quantities of packing stock butter, from which renovated but- 
ter is made, belonging to the Cloverleaf Butter Company. In protest the 
company brought an equity action in a federal district court to enjoin the 
seizures on the ground that the Renovated Butter Act pre-empted the 
field and invalidated any seizures by state officials. The case went up on a 
stipulation which did not disclose whether the seizures were justified un- 
der the Alabama act, whether they were made with the approval of federal 
inspectors, whether the Federal Government had been seizing any of the 
company’s completed product, or whether the state officials had been 
seizing any of the completed product offered for sale in Alabama. Only 
the two statutes were before the Court. No extensive facts such as are 
called for in constitutional cases*? were on hand to aid the Court. 

As might well be expected, both the majority and minority opinions 
state the applicable rule in substantially the same words. Mr. Justice 
Reed said that “where the United States exercises its power of legisla- 
tion so as to conflict with a regulation of the state, either specifically or 
by implication, the state legislation becomes inoperative and the federal 
legislation exclusive in its application.”*4 But, he conceded, “When the 
prohibition of state action is not specific but inferable from the scope and 
purpose of the federal legislation, it must be clear that the federal provi- 
sions are inconsistent with those of the state to justify the thwarting of 
state regulation.”** For the minority Mr. Chief Justice Stone put it that 
“Congress, in enacting legislation within its constitutional authority, 
will not be deemed to have intended to strike down a state statute de- 
signed to protect the health and safety of the public unless the state act, 
in terms or in its practical administration, conflicts with the act of Con- 
gress or plainly and palpably infringes its policy.”** Both agreed that if 
there is an express prohibition, the state act falls. Such is not the case 


(1942). Nothing is made of this, however, and we may assume that the case stands for a con- 
flict between only the federal Renovated Butter Act and the state statute. In fact, the Chief 
Justice observed in dissent that the Department of Agriculture has praised the action of state 
officials in seizing adulterated packing stock while Food and Drug officials were preparing a 
libel in federal courts. It is ironical, he said, that a company can escape seizure because of a 
conflict with a statute not allowing seizure, when no conflict has been found with a statute al- 
lowing seizure. Ibid., at 176. 

*3 See Mayo v. Lakeland Highlands Canning Co., 309 U.S. 310 (1940); Polk v. Glover, 
305 U.S. 5 (1938); Borden’s Farm Products Co. v. Baldwin, 293 U.S. 194 (1934). 

*4 Cloverleaf Butter Co. v. Patterson, 315 U.S. 148, 156 (1942). 

#8 Ibid. *6 Tbid., at 170, 
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here, and there is little likelihood of a divided Court where it is the case. 
The dispute arises because a conflict must be implied. Mr. Justice Reed 
requires “clearness” under these circumstances; Mr. Chief Justice Stone, 
a “plain or palpable” infringement or conflict. Except for the fact that 
Mr. Justice Reed more or less implies a presumption in favor of finding a 
conflict whereas the Chief Justice balances the preservation of fed- 
eralism against paramount federal power, the two statements say the 
same thing. Obviously, the differences between the groups of justices 
must be sought elsewhere.”’ 

A closer study of the majority opinion yields little that is more enlight- 
ening. Mr. Justice Reed first sought to demonstrate the operation of this 
principle by contrasting two old cases dealing with the Pure Food and 
Drug Act. In Savage v. Jones,* he noted, the Court upheld an Indiana 
statute which required “disclosure of formulas on foods offered for sale in 
Indiana while in interstate commerce.’”*? But in McDermott v. Wisconsin,*° 
it was pointed out, the Court struck down a Wisconsin statute which “‘re- 
quired glucose mixtures offered for retail sale to be labeled ‘Glucose fla- 
vored with’ the flavoring material. Any other ‘designation or brand’ on 
the package was prohibited.”** The justice then produced two quota- 
tions, one from each case, which were supposed to give the rationales, and 
concluded with the statement: “In the Savage case there was no conflict, 
inconsistency or interference; in the McDermott case there was.” 

These cases of contrast are not happy ones. Certainly, they do not offer 
a distinction that is arresting in its sharpness. In both instances, the 
products conformed to the requirements of the Pure Food and Drug Act. 
Both state acts required certain statements not required by the Pure Food 
and Drug Act. The Indiana statute required an exact statement of in- 
gredients; the Wisconsin act, a partially exact statement of ingredients. 
Yet the former was valid, the latter was not. Nor are the quotations set 
out by Mr. Justice Reed of much help. One says the Indiana statute does 
not conflict with the Food and Drug Act;** the other says the Wisconsin 
statute does.*4 But why? Mr. Justice Reed let the cat out of the bag 
when he observed that the Food and Drug Act “tolerated the more euphe- 
mistic label prohibited by [Wisconsin].”*5 In other words, the Food and 

27 Mr. Justice Frankfurter added a few dissenting words of his own. Ibid., at 177-79. 

*8 225 U.S. sor (1912). 

** Cloverleaf Butter Co. v. Patterson, 315 U.S. 148, 157-58 (1942). 

3° 228 U.S. 115 (1913). 

3* Cloverleaf Butter Co. v. Patterson, 315 U.S. 148, 158 (1942). 

3* Tbid., at 159. 33 Thid., at 158. 34 Thid. 35 Ibid. 
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Drug Act did not destroy Indiana’s power “‘to prevent imposition upon the 
public” by concealing ingredients, but it did destroy Wisconsin’s power to 
require a special label which said the same thing as the label permitted 
under the federal act, only less “euphemistically,” and perhaps in a way 
that discouraged purchase of the product.** This rationale leads to a 
rule which might be stated thus: If the state statute does a Good Thing 
which the federal statute does not, no conflict; but if the state statute re- 
quires a stupid variation on a Good Thing that the federal statute does, 
conflict. Stated another way, it might be said that if the state statute re- 
quires more of a Good Thing—here truthful and informative labeling— 
than the federal statute does, no conflict; but if the state statute does not 
require more of a Good Thing, and in fact is considered a stupid require- 
ment, conflict. But Mr. Justice Reed would undoubtedly repudiate any 
such deduction and perhaps it is best to forget this attempt to deduce 
contrasting rules from old cases and seek a more direct argument in his 
own opinion. 

The only other argument which can be used is a factual demonstration 
of the conflict. The conflict, Mr. Justice Reed states,’ takes the form of 
a destruction of the effectiveness of the inspection provisions of the Reno- 
vated Butter Act. Finished products may be seized if they are unsuitable 
“for food through the use of unhealthful or unwholesome materials. . . .”’* 
and this may be determined “‘upon observation of the use of such 
materials in the process of manufacture.’”’* Further, federal regulations 
and inspections see to the “sanitation of the factories in such minu- 
tiae as the clean hands of the employees and the elimination of objection- 

4° Tf state officials can seize ingredients, “federal discre- 
tion’’ over them is nullified. Later he says that state seizure of material 
“while federal enforcement deemed it wholesome, would not only hamper 
the administration of the federal act but would be inconsistent with its 
requirements.’’* 

These then are the Court’s reasons for finding a conflict. Apparently, 
state regulation must fall because it is possible that state officials might 
find some ingredients unwholesome which the federal officials would not 

36] do not deny that the Wisconsin statute was pretty stupid, and obviously designed to 
discourage importation into the state of Karo and similar syrups; see the dissenting opinion 
in the state court. McDermott v. State, 143 Wis. 18, 38, 126 N.W. 888, 893 (1910). But 
if this was the rationale, out with it. Cf. infra p. 37. 

37 Cloverleaf Butter Co. v. Patterson, 315 U.S. 148, 168 (1942). 

38 Tbid. 4 Tbid. 

9 Ibid. # Ibid., at 169. 
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find so unwholesome that they would seize the finished product. So far 
as this situation is concerned, it represents a government of men and not of 
laws, for the legislative standards of unwholesomeness are substantially 
the same® and the only conflict arises because men might differ. For Con- 
gress to allow concurrent action in these circumstances, it must affirma- 
tively grant the state permission to seize. If this analysis be correct, the 
old presumption against state interference with interstate commerce 
shows up in a new guise. There is now a presumption that if somewhere 
along the line a possible disagreement over a set of facts might arise be- 
tween federal and state officials, Congress meant to exclude state action. 

This analysis reveals, perhaps, why the Court was willing to rely on 
such cases as Savage v. Jones*? and McDermott v. Wisconsin.“ A reading of 
those cases reveals a mental attitude of caution in allowing state police 
power to interfere with interstate commerce, a mental attitude that also 
caused police power to have an uphill battle in combating laissez-faire. 
The majority in the Renovated Butler case revive to some extent this 
laissez-faire situation, for if Congress unwittingly passes a general statute 
which can conceivably be construed to create a disagreement between a 
state and federal official, a state statute must go. And this will probably 
mean that some business interest will be less stringently regulated than 
otherwise. It is not at all certain, for example, that the renovated butter 
produced in Alabama will always be free from the impurities which might 
be removed by that state’s officials. To assure such purity it must be as- 
sumed that impurities can always be detected in the finished product, and 
that examinations of it are always made, or that federal inspection of 
packing stock butter is complete and that the inspectors never lose track 
of the impure ingredients and hence always confiscate the processed butter 
when it comes through.** Since this is rather unlikely, it follows that the 
Court, acting in the name of congressional intent, partly frees an inter- 
state industry from supervision. 

The net result of the Court’s decision, therefore, seems to be a judicial 
exercise of power over economic legislation. Congress can control the 
power, to be sure, and the Court can claim it does no more than presume 


4 See Int. Rev. Code, 53 Stat. 252 (1939), 26 U.S.C.A. § 2325 (1940) (‘‘deleterious or un- 
wholesome”’); Ala. Code Ann, (Mitchie, 1940) tit. 2, § 306 (‘poisonous or deleterious’”’). 


43 225 U.S. sor (1912). 
4 228 U.S. 115 (1913). 


48 See Mr. Chief Justice Stone’s dissent on this point. Cloverleaf Butter Co. v. Patterson, 
315 U.S. 148, 171-73 (1942). Conceivably, impurities might be removed in the processing. 
But this is apparently doubtful. See the quotation in the dissenting opinion. Ibid., at 173 n. 3. 
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congressional intent to avoid this sort of conflict. The fact remains, how- 
ever, that within the limits of the Court’s rule it has said the final word, 
and has thrust the burden on Congress to legislate carefully in order to 
be positive that a sleeping presumption will not arise. Within these limits, 
the Court exercises the same negative power it exercises under the Com- 
merce Clause. 

In fact, it may be that a solicitude for the elimination of interstate 
trade barriers lies behind this presumption of congressional intent. Both 
Justices Roberts and Reed, of the majority here, dissented in West India 
Oil Co. v. Domenech, which allowed Puerto Rico to tax fuel oil imports 
despite an act of Congress which could be interpreted to forbid such taxa- 
tion. “Nothing,” Mr. Justice Reed observed, “requires us to frustrate the 
legislative policy of free competition in world markets.”*7 And Mr. Jus- 
tice Jackson, also of the majority, has been quite frank in admitting that 
the trend toward interstate trade barriers is something “with which [he] 
would have no part,’”’ and that he would be willing to use his power to 
hamper the trend.** If these justices do not really care for the theory that 
trade barriers should usually be eliminated only by Congress, it is likely 
that they will sooner find a conflict with a federal statute than others 
might. Not only do they have an additional opportunity to strike a blow 
at a trade barrier; they can do it more easily because Congress has spoken 
and thereby created a judicial tool more tangible and handier than the 
Commerce Clause. If Alabamians protest, they will do so to Capitol Hill, 
not the Court. 

Though Justices Roberts, Reed, and Jackson may be reviving judicial 
power to supervise the national economy in a negative sort of way, Jus- 
tices Black and Douglas, the remaining members of the majority, cannot 
be so easily explained away. They are the men of the Dixie Greyhound dis- 
sent‘? which so frightened the opponents of Balkanization.’* And Justice 
Black is the exponent par excellence of the theory of judicial self-abnega- 
tion.* Why should these men suddenly indulge in a dubious presumption 
of congressional intent in order to eliminate a state statute, probably 
passed after a “careful and cautious consideration given to the matter,” 


46 311 U.S. 20 (1940). 47 Tbid., at 32. 
# Concurring in Duckworth v. Arkansas, 314 U.S. 390, 401-2 (1941). 
4 309 U.S. 176, 183 (1940). 


5° See McAllister, Court, Congress and Trade Barriers, 16 Ind. L. J. 144 (1940); Dickinson, 
The Functions of Congress and the Courts in Umpiring the Federal System, 8 Geo. Wash. L. 
Rev. 1165 (1940). 


St See supra p. 20. 
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by a legislature of reasonable men?* It may well be that there is some- 
thing undisclosed about this case, such as a fight between federal and state 
officials which could be arrested only by invalidating the state statute. If 
80, it would be better to disclose it than to produce a result that smacks so 
strongly of gratuitous judicial legislation. Or it may be that Mr. Justice 
Black figures that when he withdraws from the constitutional level he has 
done his duty and may proceed to exercise judicial power freely. If so, he 
has stopped far short of the ideal he seemed headed for—complete legis- 
lative control over economic legislation. Or it may be that once he ac- 
cords supremacy to Congress in eliminating trade barriers he is not in- 
clined to be parsimonious in finding that Congress has exercised that pow- 
er. If so, he is unconsciously forcing Congress to the lengths it had to go 
in the old days in order to permit state action—specific grants of concur- 
rent jurisdiction. 


THE ALLEN-BRADLEY CASE 

The strange nature of the Renovated Butter case is easily seen when it is 
compared with Allen-Bradley Local v. Wisconsin Employment Relations 
Bd.s* There the Court unanimously upheld part of the Wisconsin Em- 
ployment Peace Act*s against the claim that it conflicted with the Wagner 
Act. The Wisconsin board had enjoined striking employees of the Allen- 
Bradley plant from mass picketing, threatening employees, obstructing 
factory entrances, and the like. This was within the power of the board 
under the Wisconsin statute which declared such activities unfair labor 
practices by employees. In rejecting the argument of a conflict with the 
Wagner Act, Mr. Justice Douglas, speaking for the Court, made four 
points. First, he confined the issue to the precise facts involved, and thus 
by-passed any conflict with other provisions of the state act not required 
to support the order before the Court. Likewise, he rejected the claim that 
because under the state act the strikers lost their status as employees, 
there was an inconsistency with their status under the Wagner Act. The 
Wisconsin Supreme Court had observed that the board had not denied 

5? See Mr. Justice Black dissenting in Polk v. Glover, 305 U.S. 5, 16 (1938). 

83 I do not mean to imply that the dissenters did not have their own set of values to aid 
in finding no conflict. Mr. Justice Frankfurter, for example, has long since served notice that 
his respect for state police power is such that he requires a clear and unambiguous showing that 
Congress meant fully to exercise its power at the expense of the states. See Federal Trade 
Com’n v. Bunte Brothers, 312 U.S. 349 (1941), noted in so Yale L. J. 1294 (1941); Kirsch- 
baum v. Walling, 62 S. Ct. 1116, 1119 (1942). 

5462 S. Ct. 820 (1942). 

55 Wis. Stat. (1939) c. 111. 


56 49 Stat. 449 (1935), 29 U.S.C.A. § 151 et seq. (Supp. 1941). 
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employee status in the order, and this, Mr. Justice Douglas held, was con- 
clusive. Second, reliance was placed on the fact that the National Labor 
Relations Board had not acted. Third, he noted that Congress had given 
no indication of an intention to pre-empt the field and to make its action 
exclusive in all respects. And finally, he was unable to see how the action 
of the state officials “impaired, diluted, qualified or in any respect sub- 
tracted from” rights guaranteed by the Wagner Act.‘’ 

If the arguments here are turned back on the Renovated Butter situa- 
tion, a conclusion of no conflict in that case can be reached. There, it will 
be remembered, the case came up on stipulation. There was no attempt to 
analyze the actual facts to see whether in that specific case an incon- 
sistency really existed. Had this been done, possible difficulties might 
have melted away as quickly as did unapplied portions of the Wisconsin 
act in the Allen-Bradley case.** Nor in the Alabama case was there any 
evidence that federal officials had rushed in to act at cross-purposes with 
the state officials.*° True, there was not complete aloofness, for general 
jurisdiction was exercised over the renovating plant. But this could hard- 
ly be decisive. The result in the AWen-Bradley case would hardly be 
changed if the company had to file reports with the NLRB and had to al- 
low periodic inspections of the factory to see if anti-union posters adorned 
the walls. Also usable against the conflict in the butter situation is the 
argument that no intention to pre-empt the field was manifested by Con- 
gress. The only difference is that in the butter situation no evidence of in- 
tention existed whereas in the labor case there was some evidence of a de- 
sire to preserve some state power.” Finally, the butter instance does not 
look very much like a situation where rights guaranteed by the Renovated 
Butter Act were “impaired, diluted, qualified or subtracted from.” The 
only possible right was a right not to have butter seized by state officials. 
But that was the ultimate question to be decided.™ In general, the two 


5? Allen-Bradley Local v. Wisconsin Employment Relations Bd., 62 S. Ct. 820, 826 (1942). 

s* For example, it was not shown whether the company was fully complying with all federal 
regulations, whether the federal regulations effectively dealt with the problem, or whether the 
methods of detection available under the federal statute effectively prevented impure packing 
stock from being sold as renovated butter. 

59 Mr. Chief Justice Stone stated in dissent that actually there had been active cooperation 
between state and federal officials generally. Cloverleaf Butter Co. v. Patterson, 315 U.S. 
148, 173-74 (1942). 

6° Actually, the dissenters asserted that what legislative history there was indicated that 
concurrent jurisdiction existed. Ibid., at 172. 

6: To make the analogy exact, the rights subject to impairment were consumers’ rights, for 
they are to processors as employees are to employers. From this point of view, consumers’ 
rights are apparently more likely to be impaired if the Alabama statute goes than if it stays. 
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situations, while not absolutely parallel, are close enough to demonstrate 
the interchangeability of legal argument. 

Interchangeability may be further shown by taking the arguments 
from the butter situation and applying them in the labor case. Again it 
will be remembered, the argument of Mr. Justice Reed was reduced to the 
proposition that the statutes conflicted because some federal official some- 
time might disagree with a state official as to what were impure ingredi- 
ents. A literal application of this is not possible because in the labor case 
no single fact would be crucial to both agencies. But by analogy the rea- 
soning may be used. The Wagner Act preserves the right to bargain col- 
lectively. If as part of that bargaining strikers engage in the activities de- 
nounced by the Wisconsin Labor Board, an eventual order of the NLRB 
attempting to restore the status quo might be ineffective because in the 
meantime the union had been broken. Even if the NLRB used its full 
power to destroy any advantage gained by what could in effect be strike- 
breaking by the Wisconsin board, the time lost and the difficulties in- 
volved would constitute interference with the Wagner Act. This is, no 
doubt, an exaggerated analogy. Yet such a method of demonstrating a 
conflict is of the same order as that used in the Renovated Butter case. 

If arguments like these can be thrown around fairly easily, it becomes 
evident that something new must be added to get a differentiation be- 
tween the labor case and the butter case. Mr. Justice Douglas asserted by 
indirection that control in the butter situation was more “pervasive.” 
Some employers who have fallen afoul of the Wagner Act may raise an 
eyebrow at this distinction. Be that as it may, “pervasiveness” hardly 
discloses the argument. If Congress has plenary power over an activity it 
can supersede state action or not, as it wishes. Then “pervasive” must 
mean that congressional intention to supersede state action is found solely 
from the scope of action provided for. But even this hides a premise. If 
ordinary state police power is impinged on, as in keeping the streets clear, 
or if the connection with national commerce is not too obvious, as in labor 
relations, then more complete congressional coverage is needed to make 
the control look “pervasive” than might be the case with a statute regu- 
lating a clearly interstate subject such as transportation. If this is so, then 
the underlying political philosophies of the justices spring up again as im- 
portant factors to be considered.* And when these come in, lesser political 
issues may play their part. Just as it is possible to speculate on a fight be- 
tween state and federal officials over renovated butter,® so is it possible to 

* See note 53 supra. 

3 See p. 37 supra. 
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raise the possibility that some justices felt that the NLRB would be more 
secure if states were not deprived of the power to interdict labor policies 
which many people deplore. In fact, the very technique employed by the 
Court®—that of limiting its decision to the precise order before it—may 
be an indication that a careful line of distinction will be followed, designed 
to protect vital parts of the Wagner Act at the same time that minor 
scraps are tossed to less labor-minded state legislatures. Whatever ulti- 
mate reasons explain the Allen-Bradley decision, the fact remains that 
simple statements that the Court follows congressional intent are neither 
the whole story, nor perhaps the chief element. 


HINES V. DAVIDOWITZ 


Although not a Commerce Clause case, Hines v. Davidowitz®* serves the 
purpose of demonstrating how small a part congressional intent can play 
when large issues are at stake. And if the issue is important enough, a lit- 
eral conflict between state and federal acts is unnecessary. In the David- 
owits case the Court knocked out a Pennsylvania alien registration act® 
solely because Congress also had one.” There was no conflict. Aliens in 
Pennsylvania could register annually, pay an annual registration fee, 
carry an identification card, present it on proper demand, all without in- 
terfering in any way with federal registration. Any conflict must be 
spelled out by implying that Congress pre-empted the field. This the 
Court did by a mixture of semiconstitutional exalting of federal power 
over foreign relations and judicial expansion of the scope and purpose of 
the federal registration law. Mr. Justice Black, who wrote the majority 
opinion, demonstrated in his usual forthright manner that the legal rules 
of pre-emption were meaningless. After pointing out that previous opin- 
ions had used many different words to express the reason for invalidity of 
a state statute, the justice went on to observe that “‘none of these expres- 
sions provides an infallible constitutional test or an exclusive constitu- 
tional yardstick.” “In the final analysis,” he said, “there can be no one 
crystal clear, distinctly marked formula.’’* There was good reason for him 
to take this broad, sophisticated view of the subject, for under the tradi- 

64 See Reitz v. Mealey, 314 U.S. 33 (1941), a 5-4 decision, where Mr. Justice Douglas 


strongly protested against the majority’s technique of circumscribing the issue before it so as 
not to find a conflict between a state statute and the Bankruptcy Act. 


65 312 U.S. 52 (1941). 

66 Pa. Stat. Ann. (Purdon, Supp. 1941) tit. 35, §§ 1801-6. 
67 54 Stat. 673 (1940), 8 U.S.C.A. §§ 451-60 (1942). 

* Hines v. Davidowitz, 312 U.S. 52, 67 (1941). 
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tional rules of conflicts he might have been hard put to find an exact paral- 
lel. Only by looking at the “full purposes and objectives of Congress” 
could a reason for invalidity be spelled out. 

It is clear at once that Mr. Justice Black’s rule here is much broader 
than that of the Renovated Butter case. In fact, the rule cuts both ways, 
because it would frequently be an easy matter to look at a “full purpose” 
of Congress and make an apparent conflict vanish. In the Renovated But- 
ter case, for example, the “full purpose” approach could lead to a conclu- 
sion that Congress was interested in pure food and obviously would not 
wish to hamper state seizures not available to federal inspectors. 

In line with his “full purpose” rule, Mr. Justice Black approached 
Hines v. Davidowitz in the grand manner. In contrast to Mr. Justice 
Reed’s narrow, specific comparison of the workings of federal and state 
pure food statutes, Mr. Justice Black started with a discussion of federal 
power Over international relations, of which the method of treatment of 
other countries’ nationals is “important and delicate.” His discussion of 
the supremacy of federal power in this field makes it clear that any state 
legislation is grudgingly tolerated, and that the smallest peep out of Con- 
gress forecloses all state action. When the justice turned his attention to 
the specific acts before him, he was well prepared for finding incompatibil- 
ity. He could not find a literal conflict, but he could find that Congress 
left its provisions lenient in the interests of personal freedom and hence 
the “full purpose” indicated disapproval of stringent state laws. Without 
question this can be called determination of congressional intent by at- 
tenuation. This is partly explained, of course, by the important premise 
of the supremacy of federal power over international relations. But it 
also indicates that in all likelihood one factor was a dislike of what was ad- 
mittedly a pretty reprehensible state law.” In fact, so delicately inter- 
woven are arguments of congressional intent and the great personal free- 
doms so valiantly upheld in civil liberties cases, that it almost seems as if 
the state statute was unconstitutional ab initio, but so declared by Con- 
gress, not the Court. As with Mr. Justice Reed’s desire for untrammelled 
commerce, the result is a double judicial constitutional policy—a high re- 
gard for federal supremacy in foreign affairs and for civil liberties—pre- 

6 Justices Black and Douglas have indicated elsewhere their views on international rela- 
tions; see their concurring opinion in Z. & F. Assets Realization Corp. v. Hull, 311 U.S. 470, 
490 (1941); United States v. Pink, 315 U.S. 203 (1942); and see Mr. Justice Douglas’ use of 


this point in distinguishing the Davidowitz case. Allen-Bradley Local v. Wisconsin Employ- 
ment Relations Bd., 62 S. Ct. 820, 825 (1942). 


7 See the strong disapproval expressed by the district court. Davidowitz v. Hines, 30 F. 
Supp. 470, 477 ( Pa. 1939). 
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sented in the words of Congress. One might be tempted to say that Con- 
gress becomes the Charlie McCarthy of the Supreme Court.” 


THE GULF OIL CASE 


Even though Congress may not be specific in outlawing conflicting 
state legislation, it may imply its disapproval so strongly that the Court 
is a faithful interpreter of congressional intent when striking down state 
legislation. In this situation the Court will not intrude with its own con- 
ception of proper public policy unless it refuses to find an intent to elimi- 
nate state action. True, this is saying no more than that the whole federal 
field is a matter of degree from specific prohibition to vague general infer- 
ence of intent to prohibit, and that as the federal legislation comes closer to 
specificity, the area of the Court’s freedom is narrowed. In so far as the 
several members of the Court have theories as to what is evil about trade 
barriers, for example, they will differ in their choice of points along the 
scale at which they find sufficient implication to accept prohibition. Nev- 
ertheless, a point may be reached where the Court is unanimous in finding 
implied prohibition, and where outside observers may agree that the 
Court has probably divined congressional will with precision. Such an in- 
stance is McGoldrick v. Gulf Oil Corp.” 

This was one of the several cases involving the New York City sales 
tax.’3 Most of the impositions of the tax were upheld against a contention 


that interstate commerce was burdened,” but in the Gulf Oil case Con- 
gress turned the trick and deprived New York City of its levy. In this 
case, the tax was on a sale of fuel oil for ships’ stores, that is, for use by 
ships as fuel. The oil had been imported from Venezuela, held under bond 
and federal supervision, processed to make it suitable as ships’ fuel, and 
then sold to vessels engaged in foreign commerce. The important factors 
relied on by the Court were the various statutes and regulations protect- 


7 Compare the language of the dissenting justices: ““At a time when the exercise of the 
federal power is being rapidly expanded through Congressional action, it is difficult to overstate 
the importance of safeguarding against such diminution of state power by vague inferences as 
to what Congress might have intended if it had considered the matter or by reference to our 
own conceptions of a policy which Congress has not expressed and which is not plainly to be 
inferred from the legislation which it has enacted.” Hines v. Davidowitz, 312 U.S. 52, 75 
(1941). 

™ 309 U.S. 414 (1940). 

73 N.Y. Loc. L. No. 25 (1934). 


74 See McGoldrick v. Berwind-White Coal Mining Co., 309 U.S. 33 (1940), and companion 
cases: McGoldrick v. Felt & Tarrant Co., 309 U.S. 70 (1940); McGoldrick v. Compagnie 
Generale, 309 U.S. 430 (1940). 
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ing such oil from taxation.’> No import duty had to be paid, and by regu- 
lation no levy, process, or taxation could be had while the oil was in a 
bonded warehouse. The purpose of all this was clearly shown to be a solici- 
tude for oil companies which had to compete with foreign oil companies 
for commerce in fuel oil. 

Even with all this background, there is no specific congressional pro- 
hibition of a sales tax. Relief from an import duty does not compel relief 
from all other taxes. Nor does a regulation forbidding taxation on oil in a 
warehouse necessarily hit the taxon the sale made upon removal. Yet the 
cumulative effect of congressional protection leads to a conclusion that a 
sales tax cannot be tolerated. At the time Congress acted, it presumably 
embraced all the likely interferences common then. If so, its failure to an- 
ticipate a new tax should not vitiate its primary purpose of freeing oil 
companies from competitive burdens. Otherwise, state and nation could 
play ducks and drakes so long as legal ingenuity held out. Once it be- 
comes clear that the federal regulation was aimed at furthering a national 
policy of competition in foreign commerce,” it requires no artificial reason- 
ing or high-flown generalization to recognize the danger of permitting 
state taxes to thwart the very result Congress sought to obtain. 

One can undoubtedly argue that all this talk about congressional pur- 
pose relative to fuel oil does not differ one whit from congressional purpose 
to regulate the manufacture of renovated butter or the registration of 
aliens. If this is true, it shows that almost any time the Court implies that 
Congress intended to block state legislation, the result is obtained only by 
the Court’s independent judgment of the desirability of finding such an 
implication. But if there is a difference in the types, the distinguishing 
feature must be one which partially eliminates the Court’s exercise of its 
own predilections. Such a distinction can perhaps be spelled out. In the 
Gulf Oil case, the purpose of congressional regulation was to free fuel oil 
from any burden. State taxes would thwart this. But in both the Renovat- 
ed Butter and Davidowitz situations, Congress imposed a burden and the 
state imposed a similar burden. If the state statute in the Gulf Oil case 
provided that no tax should be levied on fuel oil, a closer analogy to the 
other cases would exist. Or if state statutes said renovating plants could 
not be inspected except by state officials or that local aliens could not be 

18 Int. Rev. Code, 53 Stat. 414, 415, 419 (1939), 26 U.S.C.A. §§ 3422, 3430, 3451 (1940); Tariff 
Act of 1930, 46 Stat. 690 (1931), 19 U.S.C.A. § 1309 (1937); Customs Reg., art. 942 (1931). 

76 Tt should be noted that a policy of furthering competition is not an argument that can be 
used in the case of renovated butter. Though part of the purpose of those regulations is to 
suppress impure products, part of the purpose is probably to discourage the sale of renovated 
butter. The state statute aids, not hinders, this objective. 
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registered by anyone, a closer analogy to the Gulf Oil case could be found. 
Still it must be admitted that slight variations in statutes can show a 
breakdown in this distinction. What, for example, would be the status of 
a state statute requiring state inspection of bonded fuel oil to prevent its 
untaxed sale within the state for local consumption, or which taxed fuel 
for ships’ stores if the federal regulations were not complied with? One 
can agree that some state statutes are more likely to fall than others; one 
can agree that personal preferences of judges will be less influential in 
some cases than in others. But so long as the door is open for preferences, 
lines of demarcation designed to separate those cases where preferences 
prevail from those where logical implementation of congressional purpose 
prevails are hard to draw, if not wholly illusory.’ 


THE POSSIBILITY OF SOLUTIONS 


The question may be raised, of course, whether one is to deplore the 
fact that in the federal field judicial predilection has raised its head again. 
In the old days, predilections in the constitutional realm were deplored 
because no one could offset the results reached. Obviously this is not the 
case in the federal field where Congress has the last word. Yet there was 
another objection to the course of events in constitutional cases. So long 
as people could say with reason that “due process of law is what the Su- 
preme Court likes or dislikes,” no one could know what the law was likely 
to be except by astute delving into the probable predilections of the sev- 
eral justices. That criticism obtains in some measure today. Still another 
objection can be made. The old fights of state against nation were largely 
smoke screens to hide an attempt by some private interest to invoke the 
aid of the Court in combating public regulation. In large measure, this is 
the case today. Few people take cases to the Supreme Court in order to 
find the answer to some abstract question of political theory. Usually re- 
lief from a burden is sought. The Court may easily be a party to enabling 
a private interest to escape a state regulation which the Federal Govern- 
ment actually does not oppose. There is less permanence in the Court’s 
decision because Congress can set the matter right, but an interval may 
exist during which regulation is in abeyance. Finally, one may be less im- 
pressed by protestations that the Court no longer toys with legislative 
policy in the constitutional realm when it looks suspiciously as if that is 
what happens in the federal field.” 

77 It is worth while to add that this general problem exists also when the Court is engaged 
in construing federal statutes. See Hamilton and Braden, op. cit. supra note * at 1357-67. 


7 Of course, there are those who believe that the Court still dabbles in policy when it 
measures statutes affecting civil liberties by a standard different from that used for statutes 
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If, then, the present tendency is to be deplored, the question is whether 
the tendency is inevitable. Clearly not. The rule could be that state 
statutes retain their force unless specifically outlawed by federal regula- 
tion. But this would be intolerable. Congress could not be asked to an- 
ticipate all possible legislative conflicts, nor could it really solve the prob- 
lem by blanket prohibition. In some instances a tag end proviso nullifying 
all state statutes “conflicting with this act” would only restate the prob- 
lem. Some leeway must be left. Judge Hutcheson offered a neat rule in 
his lower court opinion in the Renovated Butier case.”® He said there must 
be “such an essential conflict between state and federal laws and regula- 
tions as that compliance with the one is defiance of the other.” This is 
definite, and largely free from lurking ambiguity in which a personal pref- 
erence might be hidden. Yet it would not cover the Gulf Oil case. Where 
federal policy is to avoid all burdens, Judge Hutcheson’s rule would appar- 
ently throw on Congress the responsibility of specific prohibition.* 

A long step forward can be made by requiring the United States to take 
a position. If there is doubt whether federal and state statute should both 
remain, the executive arm of the United States may be able to provide the 
answer. In the Renovated Butter case, for instance, the Court would have 
appeared a little unrealistic if the solicitor of the Department of Agricul- 
ture had filed a brief disclaiming any conflict. On the other hand, as in the 
Davidowiis case, a brief in opposition to continuation of a state statute 
serves as evidence of federal disapproval of state power.” That the admin- 
istrative arm offers the opposition is immaterial. Courts have long relied 
on nonlegislative aids in determining the legislator’s intent.** Further- 
more, federal supremacy in a field need not mean congressional supremacy 


affecting economic and social liberties. See Hamilton and Braden, op. cit. supra note * at 
1349-52; Lerner, Ideas Are Weapons, 66-68 (1939); Commager, N.Y. Times, § 6, p. 16, col. 
5 (Mar. 30, 1941). 

79 116 F. (ad) 227 (C.C.A. sth, 1941). % Thid., at 232. 


* It is only fair to state that Judge Hutcheson protected himself by also interdicting state 
statutes where “there is in effect an express prohibition against state regulation 
A lot of leeway can be found in the words “‘in effect.” 


* In the Allen-Bradley case the United States filed a brief denying any conflict. Note also 
that in the Brown case, discussed in note 9o infra, the Court requested the Solicitor General 
to file a brief as amicus curiae, and to make an oral argument if he wished. 


*3 See, for example, United States v. American Trucking Ass’ns, 310 U.S. 534 (1940); 
Norwegian Nitrogen Products Co. v. United States, 288 U.S. 294, 315 (1933); Paul, Use and 
Abuse of Tax Regulations in Statutory Construction, 49 Yale L.J. 660, 662-63, nn. 12, 13 
(1940); Griswold, A Summary of the Regulations Problem, 54 Harv. L. Rev. 398, 408 et seq. 
(1941). 
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alone. The executive has policy-making power, and if the Court really 
seeks to step away from policy determination it can do no better than use 
the executive’s judgment where Congress has been half silent. This is 
especially true where, as in the Renovated Butter case, the only possible 
conflict arises in the administration of two ostensibly compatible statutes. 
Naturally, the executive may have no interest in a self-executing statute 
such as the Bankruptcy Act. If it is too much to require the Government 
to take a stand in this situation, it is only because no vital public interest 
is involved. But notwithstanding an absence of executive concern, the 
legal officers of the sovereign United States could justifiably be required to 
state whether the supremacy of Congress is threatened. The Court need 
not articulate its deference to executive judgment; it can hardly remain 
aloof from mundane questions of legislative policy without heeding the 
executive’s argument. 

Objections galore can be offered to this proposal. One may ask what 
strength a federal statute has if a supine administrative arm disclaims con- 
flict or if a reactionary executive argues conflict in order to defeat state 
regulation. That question betrays a belief that the Court should fight to 
preserve “good” statutes against sabotage by the wrong executive. If the 
Court should do that much, it ought as well to throw off the cloak of ab- 
stinence and devote itself wholeheartedly to the “right and the good” at 
all times. The last time that happened an Unpacking Bill was forthcom- 
ing. Of like quality is the cry that the Court must not abdicate to the 
executive. But wherein lies the distinction between abdicating to the leg- 
islature and abdicating to the executive? If the Court professes to do no 
more than preserve federal supremacy in the name of Congress, it could 
do worse than rely on the advice of the sovereign-in-action with an every- 
day touch on the affairs of government. One may also assert that in so far 
as Congress has become in some instances a mouthpiece for the Court’s 
policy, reliance on executive advice means in turn that within limits con- 
gressional words have their real meaning given to them by the executive. 
In many ways, perhaps, this is the wave of the future anyway, and cer- 
tainly there are those who wish it were truer today than it is.*4 Be that as 
it may, if Congress must be a mouthpiece—and it must where it has not 
spoken its own mind unequivocally, but has left an ambiguity unresolv- 
able by “pure logic” —t is no difficult choice between Court and executive 

84 See Laski, The American Presidency (1940); Herring, Presidential Leadership (1940); 
Clark, The Function of Law in a Democratic Society, 9 Univ. Chi. L. Rev. 393, 401-403 
(1942). 
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as the competent voice. Administration is legislation in action, and the 
man who creates the action can better pass on possible impediments than 
“outsiders without special competence.’ 


IS THIS THE GRAND ILLUSION? 


There is much to be said for the proposition that regardless of a man’s 
desire not to stir in the wrong cauldron, the atmosphere of the Court, the 
tradition of power, and the sense of security all tend to encourage the most 
reluctant to go afield and do what they can to help good government 
along. The present bench has made a fair bid to withstand the pressure of 
prestige. Indeed, the auspices under which they took command necessi- 
tated retreat. Perhaps the passage of time has weakened resistance and 
slowly but inevitably the force of the institution has gained the upper 
hand. If it has, the area is admittedly narrowed, for absolute prohibition 
on government action has been replaced by prohibition by implications 
and presumptions that can be overturned. Revolution in the Court still 
obtains on the broad front. Any retreat which has taken place is in small 
sectors. 

It must be admitted, however, that full retreat is impossible. No mat- 
ter how specific Congress is, no matter how much reliance is placed on 
administrative advice, no matter how much a judge leans over backward, 
decision cannot be certain or questions free from doubt. There is always 
one inarticulate premise, that full social and economic outlook of a man, 
which lurks in every ratiocination. No amount of conscious attempt at 
submergence will ever produce total blackout. “If men were angels,” 
Jerome Frank quotes, “no government would be necessary.’”** They are 
not. But, as he points out, the really important thing is that fallibility be 
realized, that men act with an awareness of it.*7 Likewise here, the impor- 
tant question is whether the present justices realize the extent to which 
they have created new areas in which they can exert power."* If they are 


§s Railroad Com’n of Texas v. Pullman Co., 312 U.S. 496, 499 (1941). 

86 “Tf Men Were Angels” is the title of Judge Frank’s recent book on administrative law. 
The source is the Federalist No. 51. 

87 Frank, If Men Were Angels, c. 1 (1942). 

*8 Strictly speaking this is not a new phenomenon. ‘Seldom does Congress explicitly nega- 
tive the further application of state laws. . . . . While this issue is referred to the intention of 
Congress, it is apparent that as a rule it is the court that is doing the intending 
court has drawn its lines where it has drawn them because it has thought it wise to draw them 
there.” Powell, Supreme Court Decisions on the Commerce Clause and State Police Power, 
1910-1914 II, 22 Col. L. Rev. 28, 48 (1922); Powell, Current Conflicts between the Commerce 
Clause and State Police Power, 1922-1927, 12 Minn. L. Rev. 607, 630-32 (1928). For historical 
treatment see Federal Supremacy and the Davidowitz case, 29 Geo. L. J. 755 (1941). 
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aware of what they do, they have not said so.*® It is just possible (but 
hardly probable) that their bold frontal attack on constitutional usurpa- 
tion of legislative power has created a grand illusion, and the new exer- 
cise of legislative power passes unnoticed. 

It is at least fair to say that in the past few years the Due Process 
Clause has ambled right out of the United States Reports, at least so far 
as economic legislation is concerned; and the Commerce Clause, as a limi- 
tation on legislation, is only a shadow of its former self. In their place is a 
newcomer—the federal field doctrine. This newcomer bears watching. 
The legislatures of Alabama, Pennsylvania, and New York can testify that 
he packs a powerful wallop. Other legislatures may soon join the wailing 
wall.” Before the Court was changed, reformers urged that something 
had to be done because “you can’t teach an old dog new tricks.” To this 
must be added a new comment: “You can’t keep a new dog from learning 
the old tricks.” 


* I suppose that, as in so many things, all is not black and white, and that the sharp lines 
we attempt to draw must always be blurred in footnotes. Much is being made of United States 
v. Bethlehem Steel Corp., 62 S. Ct. 581 (1942). Walter Kennedy, that arch critic of the 
“realists” and “psychologists”—in whose company I suspect he would place me—accepts it 
that the justices who wrote the principal opinions in that case were intent on keeping the 
Court from being a superlegislature. Kennedy, The Bethlehem Steel Case—A Test of the New 
Constitutionalism I., 11 Ford. L. Rev. 133, 157-62 (1942). On the surface the result in that case 
is at war with the well-known views of most of the majority justices, and would seem to belie 
the picture I have sought to draw. I am inclined to doubt, however, that the case need be 
taken at face value. Rather than believe that the justices felt bound by the Jaw I think the 
majority probably felt that any adequate policy of wartime contract control would be better 
brought about by warning Congress to act positively, than by leaving the executive to ask 
the Court to pull the chestnuts out. Be that as it may, I cheerfully concede that most jurists 
try to be at least a little aloof. This in itself is enough to establish a blurred picture. 


* California may be next. In Brown v. Parker, 39 F. Supp. 895 (Cal. 1941), a statutory 
three-judge court by a vote of 2-1 invalidated a California proration program for raisins 
because it burdened interstate commerce. After the argument on appeal, the Supreme Court 
ordered reargument and requested the parties “to discuss the questions whether the state 
statute involved is rendered invalid by the action of Congress in passing the Sherman Anti-Trust 
Act .... the Agricultural Adjustment Act as amended . . . . or any other Act of Congress.” 
Parker v. Brown, 62 S. Ct. 1266, 1267 (1942). 





THE DYNAMICS OF GERMAN CARTELS 
AND PATENTS. II* 


Hervricn KROnsTEINy 


DEVELOPMENT UNDER HITLER 


ITLER came to power in 1933, a year when people of all nations 
lacked food, clothing, and houses. Millions of German workers 
and billions of German marks were unemployed as a result of a 
radical domestic policy of deflation, a destructive crisis in the internation- 
al market, and a stupendous lack of ideas in world economy. Organiza- 
tions of German employers and employees had frozen the standard of 
wages without regard for the effect the “freezing” was to have on the un- 
employed. These unhappy people were referred to unemployment “in- 
surance.” Other organizations of German merchants and industrialists 
controlled the prices of almost all products; the price structure was to be 
maintained even though it meant bankruptcy for any single member. 
These organizations did not care for the needs of the consumer or the 
political situation within the Reich. Cartels of international merchants 
added to the depressed condition. Disregarding developments in supply 
and demand these organizations had frozen prices for raw materials and 
had restricted production schedules. Since foreign investment funds were 
being recalled from Germany, no money was available for raw material 
needs. Germany was faced with an immediate crisis." 

When Hitler’s experiment began, public opinion was crystallizing along 
two important lines. There was growing demand that the Government 
make more flexible the rigid price structures resulting from cartelization 
and unionization; and, that the Government make Germany increasingly 
independent of the cartels in control of foreign raw materials, primarily 
rubber, tin, zinc, and mercury. The revolutionary National Socialist 
movement could not possibly have been in a happier situation than to find 

* This is the second and final instalment of The Dynamics of German Cartels and Patents. 
Part I appeared in 9 Univ. Chi. L. Rev. 643 (1942). : 

+ Adviser in foreign law and property, Department of Justice, Anti-Trust Division; Pro- 
fessor of Comparative Law, Georgetown University Law School; formerly practicing attorney 
in Mannheim, Germany, specializing in cartel and monopoly law. The views expressed are the 
views of the writer and not those of the Department of Justice. 

* For a discussion of the general background and an admirable analysis see Neumann, 
Behemoth (1942). 
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the country unified in regard to certain needs. It does not matter if these 
measures were part of the early program of the National Socialists or not. 
They helped to give form and meaning to a plan of action formulated by 
this group which suddenly found itself in control. The fact that the eco- 
nomic situation of most of the German people was so desperate added to 
the pleasant circumstances in which the revolutionaries found themselves. 
The average German felt that under no circumstances could conditions 
become worse. 

Excluding the complete nationalization of industry, there were two 
possibilities open to Hitler. Those industrialists who were forced to shut 
down their plants during the depression could be refinanced from the 
idle funds of the nation. At the same time the cartels could be temporarily 
tolerated in order to maintain a relatively high price level. This transitory 
period would enable the firms which were in a technically weak position to 
improve and strengthen their organizations so that later they would be 
able to compete in a fight of free but state-controlled competition. The 
alternative was to forget those entrepreneurs who got into difficulties dur- 
ing the depression and concentrate on increasing the efficiency of the sur- 
vivors within the existing cartel structure. Behind the scenes, gigantic 
struggles went on between opposing groups. In the first Hitler-Hugenberg 
Government the names Schmidt, Keppler, and Wagner became symbols of 
this fight only to sink into obscurity later. 


Those who supported the refinancing scheme argued that the early his- 
tory of the National Socialist party was in accord with their view.” On the 
other hand, the friends of the program to strengthen the existing cartel or- 
ganizations had effective arguments in their favor. They claimed that the 
early stand of the National Socialist party was merely a reaction against 
the super-organizations which had sprung up in World War I. They had 


* Feder, Hitler’s Official Program and Its Fundamental Ideas § 13 (1938) explains § 13 of 
the program of the National Socialist party drafted February 23, 1920. ‘‘13. Big business 
(syndicates, trusts) will be nationalized. This demand is consistent without general war upon 
the capitalist idea. The first aim of syndicates and trusts in any particular branch of produc- 
tion is to unite with other similar businesses for the purpose of dictating prices. They are gov- 
erned by no desire to distribute good wares at a cheap price. Such ‘rings’ are especially at- 
tracted by new businesses which are doing well. New firms . . . . are bought up and put out of 

Supply is regulated by pooling, by which means they are able to regulate prices 
in accordance with an apparently genuine ‘supply and demand.’ This is what interests the 
shareholders, who have no desire to see prices kept low by competition. New ideas and inven- 
tions are viewed with a hostile eye, and preferably suppressed if their adoption would endanger 
the paying capacity of older plants. Such businesses, run as huge trusts from a central office are 
clearly ‘ripe for socialization,’ i.e., they have ceased to fulfill any of the services to the com- 
munity which individual competition performs. They are by hypothesis stereotyped, and only 
serve the greed of capitalism.” 
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made the farmer, worker, and housewife cogs in the machine of economic 
warfare. Therefore this early National Socialist party plank was only an 
expression of opposition against the extreme socialist trend of the era. In 
the post-war period, particularly between 1925 and 1933, the anti-capi- 
talistic feeling was growing. This phenomenon occurred not only outside 
of the National Socialist party but within the party itself. The party end- 
ed its first, South German, period with the Munich defeat. The second, 
North German, period opened with an alliance with powerful industrial 
groups that insisted upon total organization. From the time of this alli- 
ance forward there was a growing conviction that national German ex- 
istence could be revived only under a structure of a strong economic or- 
ganization guided by active governmental participation.’ 

A further argument put forth by the group supporting the second al- 
ternative, increasing the efficiency of the industries which survived the de- 
pression, was that the existing Italian Fascist ideas were in accord with 
such a program. However, the first Italian minister for the corporate 
structure for Italy expressed the real Italian view when he stated that the 
aim of the statute relating to compulsory cartels was to “bring the direc- 
tion of the cartels in line with the corporate society which supervises and 
mitigates difficulties and overcomes them. If the cartels are not super- 
vised or not regulated by the interference of the government they are nec- 
essarily opposed to a corporate society. We will not permit the cartels to 
call themselves part of a corporate society as long as they practically are 
what they were in a liberal interpretation of the state.’’ 

The principal argument of the proponents of the program to strengthen 
the existing cartel system was inherent in the German situation and in the 
trend of the revolution itself. The organizational development between 
1920 and 1933 had progressed to a point where it would have been almost 
an impossibility to destroy the structure. Even revolutions are bound to 
be affected by existing social and economic structures. A total economic 
organization provides an excellent background to a dictatorship and its 
future actions which in turn guarantee its existence. A self-regulating 
economy is hostile to any dictatorship or revolutionary movement. The 
decision, then, was in favor of the cartels as far as the form of organization 
was concerned. The spirit and the direction of the institutions, however, 


3 The monthly publication, Tat, cer agente Its influence in the strengthen- 
ing of these ideas cannot be overestimated. 


4 Speech in House of Representatives, ‘April 20, 1932, reported in Note informative sul 
progetto di Legge italiano sui consorzi economici, Kartell Rundschau 415 (1932). (Secondary 
sources must be used since the Italian records of the House of Representatives are not available 
to the writer.) 
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was radically changed. It was a decision in favor of a cartelized economy 
as a tool of force, a decision in favor of technical efficiency and against so- 
cial efficiency. 

This decision was made clear by the following restrictions of the Gov- 
ernment: a) The plants which were shut down because of the depression 
were to a large extent prohibited from reopening. b) New enterprises 
throughout industry were not allowed. c) Existing producers could not 
enlarge their capacity unless licensed. d) The increase of cartel prices was 
prohibited unless licensed The official reason for these rules naturally 
attempted to make them appear quite harmless. It was said that “these 
provisions were substantially based on economic necessity to prevent mis- 
taken investment of capital if the existing plants are sufficient to cover the 
needs of the nation, just now when our economy needs such capital for its 
reconstruction and security of employment. The statute does not aim to 
prepare for an economy planned by the state or to change the present basic 
economic constitution which encourages initiative and responsibility of 
entrepreneurs. The power granted in the statute shall be exercised only 
with great reluctance and solely in those cases when private industry it- 
self cannot find its way out of existing difficulties.’ 

These measures solved a number of difficulties for the cartel managers. 
Any new plants or reopened enterprises would naturally disturb the in- 
ternal situation of the cartel organization. The fight between the cartel 
managers and the members over production quotas was the most vicious 
controversy put to rest. Furthermore, the price provision was a disad- 
vantage to the technically weaker members because they lost the protec- 
tion of a saving cartel price.’ This price protection given to the technically 
weakest member runs all through discussions of the cartel problem. As 
late as September, 1941, a German price commissioner demanded a cartel 
system in which prices should be based on the costs of the “good” enter- 
prise and not average costs.* The Hitler Government inaugurated an anti- 
deflationary policy. The effect was a rise in prices in which cartel mem- 

5 The first three restrictions are part of the statute relating to compulsory cartels: “The 
R.W.M. may provide by decree that in the scope of a certain part of the national economy the 
establishment of new enterprises or the enlargement of the plants and of the capacity of exist- 
ing enterprises shall be prohibited for a certain period or require a license whenever a special 
need of such parts of the national economy makes such ruling advisable in the interests of the 

” Statute of July 15; 1933, 1 Reichsgesetzblatt 488-89. The last restric- 
tion was expressed in the decree of December 11, 1934, 1 Reichsgesetzblatt 1248. 

6 As reported in Kartell Rundschau 517 (1935). 

7 The number of decrees entered may indicate the scope of governmental activity: 1935, 12; 
1936, 6; 1937, 5; 1938, 33; 1939, 74- 


® Plea of the Chief of the Iron Division in the Office of the German Price Commissioner. 
Kartell Rundschau 335 (1941). 
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bers did not participate. Cartel members who did not have very strong re- 
search facilities could not produce cheaper and had to bear the burden of 
the whole policy. These members could not withdraw because under the 
statute relating to compulsory cartels even independent producers could 
be joined to an existing cartel by decree of the Government.’ The man- 


* A quotation from one decree establishing a compulsory cartel gives the best idea to what 
extent such a compulsory member of a cartel is a prisoner of the cartel managers: 

“In accordance with the statute relating to compulsory cartels of July 15, 1933, I Reichs- 
gesetzblatt 488, I decree the following: 

SEcTIoN 1. The persons or enterprises who prepare natural and synthetic gems or diamonds 
for commercial use or license their preparation by other persons or enterprises are hereby com- 
bined into an association of gem processors. All persons or enterprises who establish such a 
plant covered by the first sentence, after the issuance of this decree will be joined to the associ- 
ation. 

Sec. 2. The association of gem processors will have the attached charter and by-laws. The 
charter and by-laws are part of this decree and can only be changed by my consent. The asso- 
ciation is to be considered a juridical person. The members cannot leave the association. The 
membership comes to an end when the member ceases to be active in an enterprise covered by 
Sec. 1. For myself I reserve the right to permit a member to leave the association for special 
reasons. 

Sec. 3. A person becoming a member based on Sec. 1 has to inform the association of his 
address and the products manufactured in his plant within a week after the issuance of this de- 
cree or in the case of Sec. 1, sentence 2, within a week after he establishes his plant. 

Sec. 4. The first meeting of the members shall take place within one month after the issu- 
ance of this decree. 

Sec. 5. The first meeting of the members can elect the representatives of the association. 
The president of the National Socialist ““Fachgruppe”’ of the gem processors shall take care of 
the administration of the association. 

Sec. 6. In case of any difference of opinion if a person is a member in accordance with Sec. 1 
or not, I decide the question. So far as all other questions are concerned, the ordinary court 
proceedings and the jurisdiction of the cartel court shall remain in force. 

Sec. 7. The members of the association are responsible for all expenses which should become 
necessary in connection with any measures of supervision of the association. I will establish the 
amount of these costs. If such costs should not be reimbursed they will be considered as taxes. 

Sec. 8. Whoever violates Sec. 3 of this decree knowingly or intentionally or who violates 
any decree issued in amendment or for the purpose of the execution of this decree, or who vio- 
lates any order issued on the basis of my authority as supervisor shall be punished by the cartel 
court with a fine, if he should make such an application to the cartel court. The amount of the 
fine is unlimited. 

Sec. 9. This decree is in force from the day of its publication. I am entitled to revoke this 
decree at any time. (July 23, 1934, R.A. No. 172 of July 26.) 

Charter and By-Laws. 

Sec. 1. Task of the Association: The association is to regulate competition between the 
processors dealing with natural and synthetic gems by fixing prices and conditions of delivery 
and payment. The association may make any agreements with associations of other business 
organizations and other parts of the gem commerce. 

Sec. 2. Name of the association. 

Src. 3. The association is represented by the chairman or the acting chairman in the com- 
mittee and the meeting of the members. 

Sec. 4. The chairman and the active chairman shall be elected by the meeting of the mem- 
bers for two business years. After the end of the period for which the chairman and acting 
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agers were aware of the compulsion inherent in this device, hence out- 
siders and the less satisfied members were threatened with a compulsory 
decree. In addition, the managers mustered as much political pressure as 


chairman are elected, they shall remain in office until new successors have been elected. The 
meeting of the members may revoke the election by three-quarters of the votes of the members, 
if a justification for the revocation exists. 

Src. 5. The chairman represents the association in court and outside of court. He has the 
position of a statutory agent of the association. He is responsible for the current administra- 
tion, especially the invitation of the members to a membership meeting, the execution of the 
resolutions of the committee and the membership meeting, the collection of the fees of the 
members, the collection of claims of the association against the members based on violation of 
the by-laws, and the resc'utions of the committee and the membership meeting 

Src. 6. The committee shall consist of the chairman and four members. The members end 
their representatives shall be selected by a membership meeting, for two years. After this peri 
od they shall remain in office until new members are elected. 

Sec. 7. The committee shall establish the prices, conditions of delivery and payment in ac- 
cordance with general rules to be established by the membership meeting. The committee de- 
cides these questions by a majority vote. A member shall not be entitled to vote if the resolu- 
tion has to do with the settlement or the beginning of a law suit between him and the associa- 
tion. The resolutions of the committee shall be reported in written form. 

Sec. 8. The membership meeting shall be called in the first months of the business year if a 
quarter of the members should require such meeting, or if the R.W.M. should do so or if the 
interests of the association so require. Members shall be notified of meetings by registered 
mail with one week’s notice mentioning the schedule. In especially important cases a member- 
ship meeting can be called by telegram with three days notice. Members who are domiciled at 
the place of the meeting can be called informally against receipt. 

SEc. 9. The membership meeting regulates the matters of the association within the scope 
of the charter. The membership meeting may change the by-laws with the consent of the R.W, 
M. The membership meeting may change the resolution of the committee. The membership 
meeting selects the chairman and the members of the committee. The membership meeting 
decides the amount of the fees, the discharge of the chairman and the bank or the agency to 
which payments are to be paid as fines. 

Sec. 10. The chairman of the association is the chairman of the membership meeting. 
Every member has one vote. A member is not entitled to vote if the resolution has to do with 
the beginning or the settlement of litigation between himself and the association. The member- 
ship meeting shall have a quorum of two-thirds of the members. If no quorum exists a new 
membership meeting shall be called which shall decide without a quorum. The resolutions of 
the membership meetings require a simple majority of the members who appear in the meet- 
ing. In case of change of the by-laws, however, a three-quarters majority is necessary. The 
change of a resolution of the committee can only be decided on by a majority of the members. 
If in case of election no person receives more than 50 per cent of the votes of the members who 
appeared in the meeting, a second vote is necessary. 

Sec. 11. The members are obligated to the association as well as to each other, to obey the 
rules relating to the competition established by the committee in the membership meeting or by 
order of the R.W.M. The committee supervises the execution of such resolutions and rules. 
The committee may entrust the investigation of certain violations to proper persons. The 
members are obliged to give all information to the committee or its representatives to the extent 
such information is necessary to make possible a proper supervision and to permit the examina- 
tion of the books. A member against whom any supervisory measure has been taken may de- 
mand that a public accountant shall be entrusted with the execution of the measure.” 
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influence and friendship with the leading party members allowed them. 
The cartel court, too, helped to imprison the independent as well as the dis- 
satisfied member. It specifically held that any member who had joined a 
cartel voluntarily or by governmental decree could not sever his relation- 
ship.*® Even more drastic was the holding of the Reichsgericht that mem- 
bers who were bound by governmental decree had no recourse open to 
them in the courts since the decree was conclusively binding.“ The num- 
ber of entrepreneurs joined to cartels as well as the number of cartels sky- 
rocketed.” 

After the Government had made it possible for the cartel managers to 
ignore the weaker members of the cartels by reason of the above described 
legislation, the question of who was to supervise the cartels remained." 
Those who criticized the steps the National Socialist party had taken 
were not satisfied with the general statements that these cartels, reorgan- 
ized in the spirit of the National Socialist philosophy, serve only one aim, 
the common welfare, while the cartels of the pre-Hitler era served their 
own profit. 

In seeking a solution to the problem of supervising the cartels the 
Italian method was discussed. In Italy the supervision was entrusted to 
the so-called “corporations”. These corporations were instruments of 
the corporate society. They were in reality associations of employers and 
employees which were established by the state to assist in state adminis- 
tration. As a supporter of this Italian structure said, the aim of the cor- 
poration is to regulate the relationship between capital and labor, to inter- 
fere in litigation about collective agreements, to give opinions about eco- 
nomic problems, and to issue rules relating to production, sale, and prices. 
The Italian method of cartel supervision was absolutely in line with the 
principal ideas of the Standestaat."s 

Those who did not favor the Italian scheme argued that supervision 
of the cartels by groups with completely divergent views merely slowed up 

*° Kammergericht of March 28, 1935, Kartell Rundschau 398 (1935). 


*t Reichsgericht of November 2, 1937, Juristische Wochenschrift 3255 (1937). 

12 See note 7 supra. 

*3 Besides freeing the cartels from their obligations to the weaker members, legislation 
freeing the cartels from the threat of union opposition had been passed. Gesetz zur Ordnung 
der Nationalen Arbeit, Reichsgesetzblatt 45 (1934). 

"4 Statute of June 12, 1932, reported in Kartell Rundschau 412 (1932), gave the “‘corpora- 
tions” the following supervising functions over cartels: a) general control of the cartel files; 
b) general advisory capacity for informing the Government on all problems relating to cartels; 
c) general policing power over the cartel which is made effective by reports to the Government 
when any cartel policy appears to be opposed to the aims of the Government. 

*s Spann, Tote und Lebendige Wissenshaft (3d ed. 1929). 
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the efficiency cartels were designed to promote. It was pointed out that 
the “Stinde” themselves, if they had their way in setting up a structure 
similar to the Italian one, might thereby set up a new version of the eco- 
nomic system and then settle down in it. The Frankfurter Zeitung criti- 
cized the Italian corporations because of the slow and unimaginative re- 
action they. displayed in connection with the sanctions the League of Na- 
tions had imposed on Italy."* The press in general favored a super-corpo- 
ration, identical with the state for a social and economic situation such 
as existed in Italy. 

While the Standestaat structure of the state was part of the early pro- 
gram of the National Socialist party, the party alleged only a temporary 
withdrawal from this objective for a new program—the so-called organic 
structure of the society. Like all political parties the National Socialists 
made the shift in aims appear to be no shift at all. This apparently was 
the solution promised all along. In 1934 the statute purporting to estab- 
lish the organic structure of the German economy was passed."’ Certain 
Wirtschaftsgruppen with semi-official character and compulsory member- 
ship were created. The party insisted that these groups—the Reichs- 
gruppe, Wirtschaftsgruppen, Fachgruppe, Fachuntergruppe—were quite 
distinct from the cartels. While the main purpose of cartels is to regulate 
markets by price-fixing, market allocation, and production schedules, the 
various “Gruppen” were to refrain from such activity. They were, rather, 
to keep the people in a particular trade “clean” and well-educated. They 
were to maintain a constant surveillance so that only those with the neces- 
sary experience and education entered a trade and, once in the trade, the 
worker was not to exceed the bounds of his experience and education. It 
is obvious that these groups covered a broader field than the cartels. The 
managers of the groups are supposed to be experts in their fields, not indi- 
viduals interested in business because of the profits involved as the cartel 
managers were. Furthermore, the groups are supervised by Hitler while 
the cartel managers are supervised and managed by private cartel mem- 
bers who act for the private interests.’ 

*6 Frankfurter Zeitung (Jan. 1, 1936). 


17 Statute of February 27, 1934, Reichsgesetzblatt 185 (1934). The statute should be stud- 
ied in connection with the first decree issued in execution of the statute, Decree of November 
27, 1934, ibid., at 1194, and the circular decree of the Reichswirtschaftsminister, July 7, 1936, 
Reichsanzeiger 157 n. 2 (1936). 

#8 A study of the structure of these groups is of vast importance for understanding the 
German economy. See Gliederung der Reichsgruppe Industrie (3d ed. 1941) for a helpful 
report. 

9 It must be pointed out that the cartel managers are not selected by the private interests 
exclusively; the appointment is by grace of the Fuehrer. See Ménkmeier, Nationale Wirtschaft 
354 (1937). 
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When the “organic structure” program was launched the cartels were 
considered merely a necessary stop-gap in the establishment of the new 
economy. In time each member of society would act just as the common 
welfare dictated—the groups, replacing the cartels would be the exclusive 
future agencies.2° The Secretary of Commerce (R.W.M.) was so im- 
pressed with the distinctions between the groups and the cartels that su- 
pervision of the cartels by the groups followed as a natural course.” This 
was heralded as a step in the direction of a self-administering economy. 
At this point, however, the fulfilment of a prophecy took place. As early 
as 1933 a noted economist said, “Since the idea of a corporate state is now 
an actuality, we may expect that economic groups interested in carteliza- 
tion and monopoly will use the corporate idea for their own private inter- 
ests. Experience has taught us that interested groups use political ideolo- 
gies as soon as they become influential. The developments after the last 
war are evidence that cartels made their demands of government under 
the various guises of labor or freedom of competition, planned economy or 
economic democracy, sometimes under the slogan of freedom of coalition. 
Now these cartels will attempt to accomplish what they could not before 
under the name of market regulation. If it should come to pass that the 
cartel managers take over market regulation and also get power over polit- 
ical regulation, nothing in the world will be able to prevent their economic 
interest from gaining the upper hand. They will twist the idea of the co- 
operative state, falsify its institutions, sooner or later destroy this state.’”’” 

The groups supervised the cartels with the aid of the following devices? 
a) A register for all cartel members was established. b) All resolutions of 
the cartels must be filed with the Wirtschaftsgruppe. c) The Wirtschafts- 
gruppe acquired the right to attend all meetings of the cartels. d) All pro- 
ceedings were to be reported to the R.W.M. The groups have been con- 
cerned with about 1,700 industrial cartels which have been registered un- 
der the appropriate provision. About one-half of these registered cartels 
were created solely for dealing with problems of delivery and payment of 
merchandise. The material filed under the registration provision is used 

2° Tt was said that only the future would reveal whether or not the cartels could be aban- 
doned. This would be the test of the National Socialist program of ‘organic structure.” 
Tschierschky, Kartellfrage als Gegenwartsproblem, Kartell Rundschau 322-23 (1935). 

2t Decree of November 12, 1936, Kartell Rundschau 749 (1936), ordering cooperation be- 
tween the organization of commerce and those organizations dealing with market regulations. 

*2 For special reasons the name of the author and the source are omitted. 


23 Decree of November 12, 1936, Kartell Rundschau 749 (1936). The R.W.M. decreed 
that “an additional means of publicity was created by § 128, {2(9) of the corporation statute 
of January 30, 1937. Corporations must henceforth mention their membership in any associa- 
tion dealing with the regulation of markets or prices.” 
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to a large extent in strengthening the position of the cartel. For example, 
the reports indicate where greater uniformity in conditions of delivery and 
payment can be obtained.** Reports indicating the exercise of the right of 
supervision, however, are rather scarce. 

It was obvious from the very establishment of the groups that the dis- 
tinctions between them and the cartels did not justify the division. Noth- 
ing in the new structure showed why one of these organizations should be 
able to supervise the other in the interest of the common welfare. The 

‘membership in the groups was limited to industrialists of the trade that 
was to be regulated. The only difference was that a member of a group 
might be chosen from a wider field of choices than a member of a cartel. 
Although the National Socialists protest that it is not so, exceptions are 
permitted that enable cartel managers to act as group managers at the 
same time—in effect, supervisors who supervise themselves. Another case 
with the same deleterious effect arose when the cartel manager and the 
group manager were members of the same enterprise. Finally, the dis- 
tinctions became so blurred that the groups were permitted to regulate 
the markets themselves.** There were other cases where the cartels flatly 
took the position that they represented the entire field that the group in- 
tended to cover. This included all the group tasks, even the supervision of 
admission to the industry. 

Because the description of the state and its cartel structure thus far 
given appears to present a favorable situation for those operating behind 
the cartels one might justifiably ask the question, why did not the dan- 
gers which confronted the Weimar republic reappear. The answer is that 
the supervision of these organizations did not remain the foremost politi- 


*4 First report of Reichsgruppe der Industrie, Kartell Rundschau 372 (1937). 


*s This development is shown by the following: ‘To avoid any doubt I give you the follow- 
ing information: Transformation of associations into groups constituting the organization of 
commerce as provided by § 6 of the first decree authorizing the organic structure of the Ger- 
man economy must be accomplished even if the association is doing some work in market 
regulation while it is predominantly engaged in a general economic policy. The chief of the 
group may require the association to transfer the market regulation activities to outsiders, or 
he may find other ways and means, provided he has my permission, which will have the same 
effect as required by § 6 of the Decree of November 27, 1934. 

“Associations engaged exclusively in market and price regulations shall refrain from other 
activities. The groups, however, may observe the problems of market regulation and act as ad- 
visers in such problems. These groups may request the association dealing in market regula- 
tions . . . . to report all market regulation agreements which exist together with all the duties 
of the members arising thereunder. I rely upon a faithful cooperation between the groups and 
the cartels engaged in this market regulation. In case of any differences or complaints I shall 
ask for a report.” Statement of the R.W.M. to the Reichsgruppe Trade, June 4, 1935, re- 
ported in Kartell Rundschau 554 (1935). (Italics added.) 
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cal issue. The National Socialist party and its executive committee, the 
Government, preoccupied the nation with but one aim—rearmament. It 
is apparent today to what extent the devotion of the entire economy to the 
rearmament effort changed the economic situation of the German nation. 
The cartels and groups became a part of the machinery of a war economy 
without losing their identity just as American industry is not losing its 
identity by the exclusive production of war materials. 

The confines of this article prohibit an exhaustive treatment of all the 
facets of the various cartel problems; the trends of latest developments can 
perhaps best be shown by investigating a few specific areas of conflict. 

The power of groups and cartels to decide who can do business in industry 
and commerce.—Both before and after 1933 the prime concern of cartels 
has been to find ways of excluding producers from the field the cartel seeks 
to protect, thus reducing the number of possible competitors. These or- 
ganizations particularly sought to impose minimum requirements for ad- 
mission to participate in an industry or trade. The conditions the cartels 
would like to see in force would practically preclude one from entering any 
kind of business activity. The cartel court held that such measures 
would abolish the freedom of commerce guaranteed by the German Con- 
stitution”’ and the appropriate commerce statute.** Likewise under Hitler 
this same court refused to allow the cartels to settle questions regarding 
the needs of their respective industries as a matter of their own right.” 
This court, however, did permit them to establish certain minimum re- 
quirements forbidden before.*° Their control over any newcomer in the 
business was thereby established. It is obvious that this power would 
prove a dangerous weapon in the hands of interested people. 

The cartels attempted to educate the German people to consider it un- 
ethical for one person to engage in several phases of the economic process 
either as manufacturer and dealer, or as a manufacturer of several unre- 

* 3 Entscheidungen und Gutachten des Kartellgerichts, No. 75 (K-485 & K-486-25, April 
22, 1926). 

27 Weimar Const. art. 151. 

*8 Statute of July 26, 1900, Reichsgesetzblatt 871 (1900). 

*° Decision of the Kartellgericht, reported in Kartell Rundschau 574 (1935). 

3° Decision of the Kartellgericht, reported in Kartell Rundschau 409 (1938). 


3* Perhaps this is what Hitler referred to as the “sleeping influence’’ of the planned economy 
in his speech of May 21, 1935, Frankfurter Zeitung, May 22, 1935. A decree of the R.W.M. 
typifies the spirit of these minimum requirements. In this decree governmental agencies which 
have to deal with applications for doing business in the wholesale trade were to consider 
whether the applicant is reliable, experienced, and financially responsible. 4 Mitteilungsblatt 
des R.W.M. 46 (1940). 
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lated products, or as a dealer in several unrelated products.** Further- 
more, these cartels were anxious to promote the feeling that it was un- 
ethical for a man to engage in a business unless it was understood that this 
was his only business.** It was also unethical to start in business without 
a proper office and sufficient equipment and stock.** Under Hitler this di- 
vision of business activity and the enforcement of minimum requirements 
for entering a business were used as a part of the agreements entered into 
by the cartels and groups engaged in trade enterprises and those who clas- 
sified themselves as industrialists. A typical example of this kind of gen- 
eral agreement is the one entered into by the Central Organization of Coal 
Traders and the Association of German Mining Syndicates on July 27, 
1934. The agreement deals with three problems: a) rules of admission to 
the coal trade; b) a division into strict categories of the retail and whole- 
sale coal trade; and c) price protection for the retail trade. The mining 
syndicates agreed to supply only merchants recognized by the Central 
Organization of Coal Traders, which was alleged to mean those traders 
who possessed the ability of an expert coal trader, were completely reli- 
able, and had established a coal business absolutely necessary to the com- 
munity in which they proposed to do business. 

The fact that two organizations can determine who can and who cannot 
do business in such a common commodity as coal is indicative of their 
power. Furthermore, the fact that the two organizations blend into some- 
thing called the Wirtschaftsgruppen which is supposed to refrain from 
market regulations, only adds to the confusion. Asa result, gigantic eco- 
nomic power rests in the hands of a few. A most important element, how- 
ever, is that both organizations require that admission to the business be ac- 
companied by membership in all the relevant cartel organizations. Traders 
would only be supplied as long as they remained members. The result of 
this private compulsion was an increase from 8,000 in 1933 to 54,000 in 
1937 in the number of cartel members in the coal business. This means 
that all the coal traders of Germany are members at this time. 

The power of cartels and groups over the exclusive use of products.—Once 

32 The statements of the National Socialist economists alleged that the Government was to 
have the last word on these matters of economic structure. The Kartelligericht, nevertheless, 
held otherwise. They said, “The cartels must support the aim of the national leadership and 
describe as exact as possible the several phases in the structure of the economy. They must 


prevent any transgression of any person engaged in any of the described phases.’’ Decision of 
Karteligericht, reported in Kartell Rundschau 83 (1936). 
43 Recognized in a decision of the Kartellgericht, reported in Kartell Rundschau 555 (1937). 
34 A line of decisions dealing with the radio business emphasizes this qualification. Decision 
of the Kartellgericht, reported in Kartell Rundshau 409 (1938). 





DYNAMICS OF GERMAN CARTELS AND PATENTS 61 


an entrepreneur is brought into the cartel his production is subject to its 
command. The power to control the output of a producer is used for a va- 
riety of purposes. For example, the cartel may enter into an agreement 
with another cartel to restrict sales so that a potential competitor will not 
even be able to get started. The agreement entered into by the Associa- 
tion of Printers and the Association of Manufacturers of Printing Equip- 
ment limiting the sale of printing equipment to those in the printing busi- 
ness prior to January 1, 1936, is an instance of such control.*5 Or, the cartel 
may seek to control the business in the next economic phase. The Associ- 
ation of Manufacturers of Electrical Equipment entered into an agree- 
ment with the Association of Retailers which limited the sale of electrical 
apparatus to those specializing in this merchandise on the retail level. 
The agreement affected department stores particularly by eliminating 
them as purveyors of this type of merchandise.** 

The R.W.M. used his power to prohibit these agreements only in a 
few cases. One such prohibition was in the agreement between the Associ- 
ation of Manufacturers of Automobiles and the Association of Suppliers 
to Automobile Manufacturers. Here the Manufacturers attempted to 
prevent the Suppliers from selling replacement parts to independent re- 
pair men. The Government considered the consequent rise in prices un- 
justified.*7 Further control over the use of products is exercised in pro- 
hibiting the sale of products to any person not approved by the cartel in a 
previous stage of the economic process. Also, the cartel may prohibit the 
export of an article unless exportation is especially permitted. Whether 
the cartel controls the intermediate stages of production or the producer 
in the last economic stage makes no material difference.** 

The power of cartels to influence prices.—The measure prohibiting any 
increase in prices by cartels has been described above. In November, 1936, 
the Hitler Government also prohibited any price increase, except as li- 
censed by the price commissioner, in all commodities whether the pro- 
ducers or traders were cartel bound or not. This does not mean that the 

35 Decision of the Kammergericht, March 1, 1936 (11 U 5410-37). 

36 Electro-abkommen of January 15, 1936, discussed in Kartell Rundschau 135 (1937) 
(understanding between manufacturers and dealers made to regulate electro-technical market). 
Another interesting example is found in the requirements for entering the radio wholesale 
trade. See Ritgen, Berufsanforderungen im Rundfunkgrosshandel und Rechtsprechung des 
Kartell-und Reichs-Wirtschaftsgericht, Kartell Rundschau 321 (1940). 

3? Berthmann, Der Ersatzteilstreit in der Kraftfahrzeugindustrie, Kartell Rundshau 683 
(1936). 

38 The problem of a general export quota is discussed under the section of the article dealing 
with international] cartels. 
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cartels and groups were precluded from influencing prices. They found a 
way to retain a good portion of their control. 

Long before Hitler and the price-fixing legislation the well organized 
cartels were aware that rigid price structures were not the best method for 
protecting the interests of their members. For example, an elaborate sys- 
tem for arriving at prices was worked out by the Association of German 
Machine Manufacturers. Comparative statements of the costs of all 
members formed the basis of the system. While it is obvious that calcula- 
tion schemes which indicate actual costs are difficult to control in the face 
of varying overheads and differentials in the prices paid for raw materials, 
still the association developed a good system. It was based on the works 
of the modern German writers who fostered the so-called “dynamic bal- 
ance” (Schmalenbach). When the R.W.M. described the scope of activ- 
ities for the groups and cartels in 1936, he included the power to formulate 
these calculation schemes as one of their duties. The principles of this cal- 
culation practice are used in compulsory cartels. It was said that “the 
cartel is entitled to establish a general price basis for services and prod- 
ucts. This general price basis may be out- or underbid. If the price basis 
is established by the calculation scheme, however, it may not be under- 
bid. If a cartel member underbids the general price basis, the acceptor 
shall report the fact not later than three days after receipt. If the commit- 
tee of the cartel proves that a member thereof sold under the price based 
on the calculation scheme the committee may fix miminum prices which 
will bind the offending member.”»* 

Another element that gave the cartels power to influence prices can be 
found in the policy established in the compulsory cartel of the graphic in- 
dustry into which all the outsiders were forced by decree.*° Here there was 
a variation of the power to underbid the general price basis. A member 
could underbid provided he could satisfy the cartel committee that “he is 
able to fulfill all his obligations to the Reich, state and community, to the 
organizations of commerce, to the social insurance program, to his employ- 
ees and to the maintenance of his plant.”“ 

These developments multiplied many times and the vast number of 
cartels led to the formation of a new form of price control—the calculation 
system. The producers in a stronger technical position enjoyed the ad- 
vantage of a differential profit, a typical cartel result. Any new technical 
progress in both equipment and processes increased profits for these 
stronger enterprises. Cartels whose members are not on an equal research 

39 Deutsche Bergwerkszeitung (Jan. 4, 1936). 

# Reichsanzeiger no. 301 (Dec. 13, 1937). # Kartell Rundschau 753 (1935). 
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level do not provide for the exchange of information, experience, and pat- 
ents. Therefore the better equipped and stronger members can increase 
their profit rate continuously ; that is the principal significance of the pat- 
ents to the domestic cartels under the Hitler system. Under the compul- 
sory licensing of patents the weaker members might force the patentee to 
divulge his secret; however, the profit rate of those engaged in expensive 
research is still higher because of the payment of royalties. The compul- 
sory license provision merely weakened the bargaining position of the 
patentee. 

This calculation system—the continuous comparison of cost bases of 
several so-called competitors—gradually became of great importance to 
the Government. It was thought that comparison between two enter- 
prises in the same industry would be helpful to the development of the na- 
tional economy. In the artificial wool industry, for instance, the Govern- 
ment specifically requested that new plants be established so that they 
might be used as a basis of comparison. This desire for comparison should 
not be mistaken for a new or different species of competition. While the 
Government supported the calculation scheme on the basis of plant com- 
parison it did not favor competition. The Reichsgericht in one of the last 
cases it decided on the question of compulsory licenses held that a suffi- 
cient reason for the issuance of the license existed when no competition 
was present in the industry.“ The Government obviously did not enjoy 
the general statements of the Reichsgericht because it promptly deprived 
this judicial body of its power to grant compulsory licenses. 

Disregarding any possible good that might arise out of the comparison 
and calculation schemes for fixing prices, there is no doubt that the device 
is used to impress the Government that prices cannot be reduced below 
an alleged cost basis. Since an accounting system which cannot be tor- 
tured to misstate the facts has not yet been devised, the Government keeps 
a careful watch over such possible subterfuges. As a method of keeping 
the price levels within reason the price commissioner had all enterprises 
with annual gross sales in excess of 50,000 RM file their own calculations 
based on their own average cost. These independent calculations then 
could be checked against the average submitted by the cartel. The extent 

“In upholding the license the Patent Office had granted, the court said, “The Patent 
Office was right in considering it a matter of public interest that competition between the 
parties would be impossible if a compulsory license was denied The public interest may 
be affected without any abuse of the patent monopoly power only because the existence of two 
different plants and enterprises is always to be considered as a public interest.’ Decision of the 

t, December 21, 1935, reported in Mitteilungen der Deutschen Patentanwilte 49 


(1936). It is interesting to note that in see the Reichagericht granted a compulsory license co 
that additional work might be provided for unemployed workers. 
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to which the government will be successful in controlling prices in this 
manner remains to be seen. 

The power of cartels to distribute available production capacity for fulfilling 
existing needs.—The cartels of the past were more often than not creations 
of a depressed period. The quota of a cartel member usually was his share 
of all the existing orders of the industry, and the device was employed to 
use at least a part of each producer’s capacity. In World War I a different 
use was made of these quota figures. When the needs for war materials 
were pressing the quotas served to indicate capacity for production, and 
raw materials for this production were distributed accordingly. The same 
plan was followed when Hitler began his rearmament program. The exist- 
ing capacities were utilized for three purposes: a) to produce sufficient war 
materials; b) to supply the civilian population with sufficient comforts un- 
til war actually became a reality; and c) to produce enough goods for ex- 
portation so that sufficient foreign exchange could be acquired to pay for 
the raw materials necessary for the demands of a) and b).* 

The cartels and groups, therefore, made agreements with each other 
that attempted to facilitate the proper allocation of available supplies in 
order best to satisfy the three separate demands. These intercartel 
agreements led to intercartel quotas. For example, the iron producers had 
to supply shipbuilders, automobile producers, machine building producers, 
and the construction industry. Therefore, each of these cartels agreed to 
take only a certain portion of the output of the iron producers. Since the 
cartels were originally established to secure to a member a share in the 
small amount of existing orders, the position of the single member was 
radically changed. He was now a member of an organization that acted as 
an agency for the distribution of raw material. In the face of the tremen- 
dous amount of business to be done, many members attempted to leave the 
cartels on the grounds that they had never agreed to any more than cer- 
tain, not very strict, conditions imposed in consideration for minimum 
participation in the existing orders. The cartel court held that the shift 
in the aims of the cartel was not sufficient justification for any member 
severing his connection.‘ The voluntary member of the cartel now found 
himself in an organization he had helped to create but over which he had 
absolutely no control. 

The power of cartels to exercise the legislative function.—A discussion of 
the rule-making function of the cartels and groups indicates forcefully 

43 The United States attempts to meet problems a) and b) by a priority system. 

#4 Decision of the Kartellgericht of August 10, 1937, reported in Kartel] Rundschau 209 
(1937). The facts of the case dealing with this situation indicate that the plaintiff was par- 


ticularly embarrassed because large supplies were given to the larger and more influential mem- 
bers of the cartels. 
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how members were obliged to obey the managers’ commands. These com- 
mands also affect persons far beyond the “members” since no one in the 
nation can obtain what he needs unless he accepts the conditions the car- 
tels or groups impose upon him. There is no real distinction in the position 
of a customer who must accept goods of a certain standard and quality 
because of a decision of a cartel or of a legislature. The fact that the legis- 
lature has the power to overrule the cartel does not make the rule of the 
cartel any less a statute than, for instance, the power of Congress to over- 
rule state legislation in those cases involving conflicting jurisdictions elimi- 
nates the state legislature as a statute writing body.** Although this phe- 
nomenon is interesting from a political science point of view it presents 
grave practical problems. The legal questions are innumerable; it might be 
sufficient to mention a few of the more startling ones. Is an agreement be- 
tween a cartel member and an outsider void if the agreement violates the 
rules issued by the cartel? Or, is the cartel member merely liable for dam- 
ages to the cartel? Would the transfer of a used printing press to a printer 
who started in business after January 1, 1936, in violation of a cartel ruling 
be classified as a violation of a statute or of a contract? Is a fine imposed 
on a cartel member by the cartel a contractual or a public fine? The Kam- 
mergericht has taken the position that the rules and regulations of a cartel 
have the force of legislation in those situations where entrepreneurs have 
been joined to the cartel by governmental decree. This perhaps indicates 
that all cartel rules have the force of legislation since the Government is 
supposed to deal with compulsory cartels in exactly the same way that it 
deals with others. 

A further indication of the legislative force of cartel rules and regula- 
tions appears in utterances of the Reichsgericht. While this court held 
that the cartel rules could not void agreements between members and out- 
siders their legislative force was recognized. As long as the rules were a 
reasonable exercise of the cartel’s power they were held to be valid.4”7 As 
far as fines imposed under cartel rules were considered by the Reichsge- 
richt, the rules were given the force of legislation. The seventh senate of 
the Reichsgericht held that a fine so imposed constituted a public punish- 
ment.‘* This holding can only be correct if the rules under which the fine 
is imposed are classified as public statutes.‘ 

48 The problem is important to the student of German political science and “‘constitutional’’ 


law. This perhaps is a new aspect of Fraenkel’s theory of the dual state. See Fraenkel, The 
Dual State (1937). 


4 Decision of March 1, 1938 (11 U-5410-37). 

47 Decision of the Reichsgericht, reported in R.G.Z. 125-116. 

# Decision of July 9, 1937, reported in Kartell Rundschau 633 (1937). 
49 Metzger, Zeitschrift der Academie fiir Deutsches Recht 656 (1937). 
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There can be no doubt that the full recognition of the legislative power 
of cartels and groups is almost a complete reality. Take for example the 
Reichsgruppe Industrie which has suggested that no state legislation is 
necessary in one of the more important fields of German civil law —reser- 
vation of title by the seller. This cartel and group suggest they can take 
care of all the problems that arise solely by their own rules.*° 

The relationship of the domestic and international cartels. —The most dif- 
ficult and complicated problem that faced the National Socialist Govern- 
ment was how to obtain the necessary raw materials from abroad both for 
the civilian supply requirements and more particularly for the stupendous 
rearmament program. The domestic cartels were of great importance in 
assisting in acquiring these necessary materials. Their program, however, 
was not the chief spearhead in the attack on foreign raw materials. Their 
principal contributions were found in those areas which constitute the 
domestic aspect of any export trade. First, they continued to divide the 
losses arising from foreign dumping just as cartels had always done. The 
Government became a partner cushioning the shock of losses in certain 
cases. Second, they distributed the export orders that were necessary to 
secure foreign currency to buy imports among the manufacturers who had 
excess capacity over and above that required for the rearmament pro- 
gram. Third, they found ways and means to force manufacturers and the 
public to accept substitutes in place of imports. 

The domestic cartels did not come into direct contact with foreign mar- 
kets. To the extent that the Government did not act directly it based the 
export and import program on: a) the foreign branches, agencies, or sub- 
sidiaries of German enterprises; and b) international cartels based on 
agreements of German businesses and their foreign counterparts. The con- 
centration of the entire German nation bent as it was on the rearmament 
program had its effect on every business organization. Those businesses 
which had any economic foothold in a foreign land were made to serve the 
Government’s program. These “private” agencies, branches, and subsidi- 
aries were given a definite place in the game. They were made to appear 
as if they were engaged in “business as usual” while technically and politi- 
cally their aim was preparation for war. 

It is interesting to note how these foreign business affiliates of German 
business were made to serve the National Socialist party. Any independ- 
ent foreign corporation which had the slightest economic connection with 


se Die Reichsgruppe Industrie und der Eigentumsvorbehalt, Kartell Rundschau 329 
(1938). 
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a German concern was made subject to German law. Every business 
transaction the German currency authorities were able to obtain was 
closely scrutinized so that the rearmament program might be promoted. 
A decree of the currency authorities provided that ““Branches of domestic 
corporations in foreign countries and legally dependent foreign plants of a 
resident of Germany, if the place of their management is in Germany [are 
deemed resident in Germany] The same rule applies to a legally 
independent partnership or corporation whose seat is abroad, provided 
its management is in Germany In regard to the determination of 
where the place of the management of partnerships and corporations is, 
the place where the actual decisions relating to the management of the for- 
eign organization are made shall be decisive.”** This is a simple observa- 
tion of a part of a most complex and devious arrangement but it indicates 
the policy of the Government capitalizing on the foreign activities of Ger- 
man business. 

The German currency authorities exerted the most pressure on those 
businesses with foreign subsidiaries or branches which did not find it neces- 
sary to invest a great deal of capital in establishing a market. Banks were 
ordered to cancel long-term credits. Construction companies had to avoid 
extending financial help to foreign customers, and if a credit transaction 
was necessary the work had to be refinanced in the foreign country. The 
chemical and heavier manufacturing industries, however, were encour- 
aged to do business under any conditions; they were subject to less govern- 
mental interference. 

The managers of those business organizations which did their best to 
obtain foreign currency received special consideration in certain personal 
business transactions. In this way they were able to keep funds for them- 
selves in the foreign country. The close control exercised by the National 
Socialist party over these non-resident party members guaranteed that 
the funds would be used in a proper manner. 

The same “currency law’ which forced the foreign assets of German 
business to serve the war preparation program also forced American sub- 
sidiaries in Germany to invest their profits in the German war machine 
and to pay for goods ordered from German concerns partly in American 
dollars. For example, if an American parent corporation sought permis- 
sion to build tankers in Germany, the German Government insisted that a 
certain percentage of the cost of manufacturing be paid in American dol- 

5' Circular decree of the chief of the German agency for currency administration, October 
22, 1936 {no. 152-36 D. St.) discussed in 37 Deutsche Wirtschaftszeitung 28 (1940). 
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lars. Some day we may learn in how many instances delivery of materials 
to these American subsidiaries was delayed until the outbreak of the war 
so that assets of American business might be expropriated for the German 
war interests. 

In addition to furnishing Germany with foreign currency to be used in 
the purchase of essential raw materials a National Socialist party member 
in business in a foreign land had other duties. He was constantly on the 
alert to induce American or other foreign capitalists to open up new 
sources of supplies for raw materials. Invariably an exclusive arrange- 
ment was sought whereby the only one to be supplied was the National 
Socialist industrial society. Another scheme promoted was the raw mate- 
rial production agreement. The American and foreign raw materials pro- 
ducers were induced to keep production levels so low that prices remained 
on a high level. This made sense out of an otherwise nonsensical domestic 
program in Germany where synthetic substitutes were being produced 
and sold. The general aim was to accomplish these and similar ends with- 
out restricting German production in any way. At the same time the 
operator must attempt to reduce foreign capacity as much as possible. 

The policy of early international cartels was discussed in the first arti- 
cle on this subject. It may be repeated, however, that the allegation is 
often made without justification that the international cartel device is a 
German device. In the raw material field the device developed not only 
without active German cooperation but rather in spite of German resist- 
ance. The German was able, however, to turn the practices of the inter- 
national cartels to his advantage. 

The international rubber, tin, and zinc cartels for a long time attempted 
to solve every difficulty by restricting production. It was not too difficult, 
therefore, to follow this same policy when properly urged. As it has been 
said, this low level of production with its accompanying high prices made 
the German ersatz industry possible.** The rubber and iron situations 
present an excellent comparison. In 1938 Germany decreased the importa- 
tion of rubber (international cartel controlled) 33.1 per cent under the 
previous year, while imports of iron ore (no international cartel control) 
were increased 33.4 per cent.** The price level and the restrictive policy of 

5? For the German point of view with respect to international raw material cartels see 
Wagenfihr, Kontrollierte N. E. Metalle auf dem Weltmarkt, Kartell Rundschau 593 (1938). 

53 In some cases special agreements between the international cartel and German firms were 
necessary ; in others the international cartel policy alone was sufficient to make the production 
of the ersatz material profitable. 


54 Deutsche Wirtschaftsstruktur in der Wende von 1938-39, Bericht der Reichskreditgesell- 
schaft 110 (1939). 
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the international rubber cartel did not react in any way except to decrease 
export quotas. 

Because those agricultural countries surrounding Germany found their 
only outlet for their produce there, Germany enjoyed a further advan- 
tage. She could force the substitute products on her helpless neighbors, 
thereby enhancing the profitableness of her manufacture. This is what is 
known as a “geopolitical” fact. Thus it is obvious that the German pro- 
ductive capacity was increased as a result of the policies of the interna- 
tional raw material producers. The German army economists were well 
aware of the potentialities of this phenomenon. The Wehrwirtschaft 
made it clear that they would encourage only those international cartels 
which did not restrict German productive capacity in any degree.’’? An 
international cartel had to improve German export conditions to receive 
the approval of this group. The German industrialist was obliged to keep 
these limitations in mind when he negotiated with American and foreign 
producers for the continuance of old or the establishment of new interna- 
tional cartels. Under Hitler, the days in which a patent exchange agree- 
ment or a promise to divide world markets was a private affair of the con- 
tracting parties were over for at least one of the interested parties. 

ss The international rubber cartel decreased the export quotas of the production centers 


from go per cent of “normal” in 1937 to 45 per cent in July, 1938. Kartell Rundschau 212 
(1938). 


56 Hearings before the Senate Committee on Patents on S. 2303, 77th Cong., and Sess., pt. 3, 
at 1340 (1942). 


5? For an expression of this definite stand see Kartell in Bewegung in Wirschaftsdienst 736 
(1937). 
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NOTES AND RECENT CASES 


STOCK PURCHASES BY DIRECTORS DURING 
VOLUNTARY REORGANIZATION* 


Courts, legislative bodies, and commissions have all contributed in recent 
years to the clarification and expansion of the fiduciary duties of corporate offi- 
cers and directors. Nowhere in this field has controversy been hotter and 
changes more striking than in connection with restrictions on the power of these 
fiduciaries to deal in securities of their own corporations. The latest effort of 
the Securities and Exchange Commission to check abuses in this field has been 
directed to purchases of securities of utility corporations registered under the 
Public Utility Holding Company Act of 1935" made by “insiders” while plans 
for readjustment of the securities are pending before the commission.’ In a test 
case involving Federal Water Service Corporation, the commission’s action has 
been set aside by the Court of Appeals of the District of Columbia.’ 


* Chenery Corp. v. Securities and Exchange Com’n, 128 F. (2d) 303 (App. D.C. 1942). 

* 49 Stat. 803 (1935), 15 U.S.C.A. § 79 (1941). 

2 Conflicts of interest which may arise in reorganization committees as the result of trading 
in the securities or certificates of deposit have been discussed in S.E.C., Report on the Study 
and Investigation of the Work, Activities, Personnel and Function of Protective and Reorgani- 
zation Committees, pt. 2, at 315-51 (1937). A general discussion of the problems is also found 
in ibid., pt. 8, at 196-204, 221-31 (1940). 

3 Chenery Corp. v. Securities and Exchange Com’n, 128 F. (2d) 303 (App. D.C. 1942). 
Miller, J., dissented. 
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The corporation had outstanding several series of preferred stocks with 
heavy arrearages of dividends. There were also outstanding Class A common 
shares, subordinate to the preferred stock, but preferred over the Class B com- 
mon shares. The Class B shares were all owned by Utility Operators Company 
in which the controlling interests were held by officers and directors of Federal. 
The entire voting power had been vested in the Class B shares, but defaults on 
the preferred and Class A dividends had reduced the voting strength of the Class 
B to about 43 per cent of the total. A large deficit prevented the declaration of 
dividends.‘ 

In this situation, especially in view of the preferred dividend arrearages, and 
the necessity of conforming to the standards for capital structures prescribed by 
the Holding Company Act,5 reorganization of some sort was imperative. 

The corporation registered under the Holding Company Act in November, 
1937,and immediately filed a plan of reorganization. In this plan, despite the ad- 
mitted deficit, the Class B stockholder was given a participation in the reorgan- 
ized company. On this ground members of the commission’s staff expressed op- 
position to the plan and to several amended plans which had a similar feature.‘ 
In this situation, Mr. C. T. Chenery, the president, realized that if the commis- 
sion persisted in this stand, “The officers and employees of Federal . . . . would 
find themselves without either a stake or influence in the company they had 
helped create and by which they were employed.’ Mr. Chenery therefore sug- 
gested that they buy preferred shares. Some of them followed this suggestion 
and Mr. Chenery himself made purchases through a “family corporation’”’ con- 
trolled by him. Between November, 1937, and June, 1940, about 8 per cent of the 
preferred shares were thus purchased, many at prices in the low twenties and 
very few shares at over $30.* 

In March, 1940, the corporation filed an amended plan which took the form 
of a plan of merger between Federal, Utility Operators Company, and a wholly 
owned subsidiary of Federal. The plan embodied a concession that the Class B 
shares were not entitled to any participation. It reflected, however, continued 
efforts to provide for maintenance of the existing management. Thus there was 
a provision for a “staggered” board of directors under which the stockholders 
of the reorganized corporation would not be able to replace the entire board un- 
til the third annual meeting after the reorganization. The commission disap- 
proved this feature of the plan and also the treatment of the preferred shares 
purchased by Mr. Chenery and his associates on a parity with other shares of 
the same class. The commission stated: “We believe that a formula should be 

4In the matter of Federal Water Service Corp., 8 S.E.C. 893 (1941). The corporate struc- 
ture is described in detail in this opinion. 

5 One of the apparent purposes of the proposed voluntary reorganization was to avoid the 
compulsory simplification of complicated capital structure provided by the Act. 49 Stat. 821 
(1935), 15 U.S.C.A. § 79k(b)(2) (1947). 

6 In the matter of Federal Water Service Corp., 8 S.E.C. 893 (1941). 

7 Chenery Corp. v. Securities and Exchange Com’n, 128 F. (2d) 303, 306 (App. D.C. 1942). 

* In the matter of Federal Water Service Corp., 8 S.E.C. 893, 915 (1941). 
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devised which will limit the participation of the preferred stock purchased by 
the management to an amount which takes into account the purchase prices 
paid, plus accumulated dividends since the dates of the respective purchases.’’® 
The entry of an order was withheld, however, and amendments to the plan were 
filed. In these amendments, the corporation eliminated the provision for a 
“staggered” board. It was apparently desired, however, both to test the legal- 
ity of the commission’s ruling as to the management’s stock purchases and, in 
the meantime, to consummate the merger. Accordingly, the company’s amend- 
ed plan provided that the shares so acquired should be purchased for cancella- 
tion by the reorganized corporation at cost plus interest at four per cent."® The 
Chenery Corporation and individual directors intervened and opposed the 
amended plan as not “fair and equitable” unless modified so as to restore them 
to equal treatment with other preferred stockholders. These objections were 
overruled and the plan approved. The intervening stockholders filed a petition 
for review of this order in the Court of Appeals of the District of Columbia and 
the order was reversed." A petition for certiorari has been granted by the United 
States Supreme Court.” 

All parties have apparently wished to have a decision of the question as it 
would have been presented on review of an order approving the 1940 plan only 
on condition that the preferred shares acquired by the management be recog- 
nized in the plan only to the extent of their cost plus accrued dividends. Such 
a condition would have been rested on the commission’s power under Section 
7(f) to attach to an order permitting a declaration to become effective such 
“conditions as the Commission finds necessary to assure compliance with the 
condition specified in this section.”** And the relevant condition specified 
in the section is that the terms of issue of the new securities shall not be found 
“detrimental to the public interest or the interest of investors or consumers.’’* 
The court of appeals treated the case as though it presented such an order for 
review. No such order, however, had ever been entered."* The actual order was 
one approving the amended plan filed by the company over objection of inter- 
vening stockholders."* The commission’s decision was that the company’s plan 
was not unfair or inequitable to the management stockholders. But, in order to 
secure an authoritative decision on the merits of its general policy, the commis- 
sion was apparently willing to support the limited recognition of shares pur- 
chased by the management as not merely proper and not unfair but necessary 

9 Ibid., at 920. 

*¢In the matter of Federal Water Service Corp., Hold. Co. Act Rel. No. 3023 (1941). 

** Chenery Corp. v. Securities and Exchange Com’n, 128 F. (2d) 303 (App. D.C. 1942). 

1 Securities & Exchange Com’n v. Chenery Corp., 63 S. Ct. 52 (1942). 

*3 49 Stat. 817 (1935), 15 U.S.C.A. § 7og(f) (1941). 

*4 49 Stat. 816 (1935), 15 U.S.C.A. § 79g(d)(6) (1941). 

*5 In the matter of Federal Water Service Corp., 8 S.E.C. 893 (1941). 

*6 In the matter of Federal Water Service Corp., Hold. Co. Act Rel. No. 3023 (1941). 
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to make the plan “not detrimental to the public interest or the interest of in- 
vestors or consumers,””?7 

Two principal points were made in the majority opinion reversing the com- 
mission’s order. In the first place, the court viewed the action of the commis- 
sion as establishing—retroactively—a rule for directors much stricter than any 
rule applied by courts in comparable situations. The commission was charged 
with “adventuring with uncertain steps into a brand new field in which there 
was neither guide nor compass 48 In the second place, the court found in 
the Holding Company Act no warrant for such action, particularly in view of 
the provisions of Section 17. This section, patterned after Section 16 of the Se- 
curities Exchange Act of 1934,’ requires directors of registered corporations to 
report their transactions in the company’s securities and provides for recapture 
of profits where directors purchased and then sold within six months. It was 
argued that this treatment of the problem of purchases by directors was intend- 
ed to leave the commission with no power to prescribe stricter standards. Both 
of these points reflect a failure to give sufficient effect to the distinction between 
purchases made under ordinary circumstances and those made while the direc- 
tors are active in arranging a reorganization. The commission’s strict rule for 
purchases made under the latter circumstances is not without support in judicial 
decisions in similar situations. Section 17, furthermore, applies to all purchases 
by directors, and when adequate recognition is given to the peculiar dangers in 
permitting purchases while reorganization is pending, the inclusion of Section 
17 affords little basis for an inference of congressional intent that the commis- 
sion should have no authority to adopt a stricter rule for purchases during the 
critical reorganization period. 

The commission conceded that the directors’ purchases were made in good 
faith, at a fair price, and after full disclosure. It is obvious that such purchases 
should not be penalized if made under ordinary circumstances. So strict a rule 
would make it practically impossible for directors to increase their investment 
in the shares of their corporations. It has always been assumed that it is de- 
sirable to have ownership as closely identified with control as possible in order 
that the directors’ pecuniary interests may promote the responsible exercise of 
their management powers. The danger in connection with purchase made under 
ordinary circumstances is that directors may be tempted to take advantage of 
inside information or to manipulate corporate action, such as dividend declara- 
tions, so as to influence market prices. Under ordinary circumstances, many 
courts hold that a director, though a fiduciary toward the corporation and 
with respect to its management, owes no fiduciary duties to stockholders per- 


"7 49 Stat. 816 (1935), 15 U.S.C.A. § 79g(d)(6) (1941). 


8 Chenery Corp. v. Securities and Exchange Com’n, 128 F. (2d) 303, 307 (App. D.C. 
1942). 


19 48 Stat. 896 (1934), 15 U.S.C.A. § 78p (1941). 
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sonally and may deal with them at arm’s length in the purchase of their shares.”* 
Some courts have taken a contrary view, but only with the result of imposing 
a duty of full disclosure and fair dealing.“ The enforcement of such a rule of 
disclosure presents an insoluble problem in connection with purchases made 
through brokers on a securities exchange. In the Securities Exchange Act and 
the Holding Company Act, Congress has accordingly resorted to a different 
type of rule. As already stated, it has sought to prevent improper purchases by 
publicity and by making all short-term speculation unprofitable. 

Purchases made during the pendency of a reorganization program involve 
much more serious dangers. Market prices are typically depressed and often 
fluctuate widely during the critical pre-reorganization period. If the individuals 
in charge of the reorganization are free to take advantage of market swings, there 
will be grave dangers that in negotiations over the plan and in the timing of the 
reorganization they will be primarily influenced by the desire for profits through 
security purchases. Large profits may be made during such a period by taking 
advantage of market reactions to proposals of plans, amendments, withdrawals, 
delays, and other well-timed announcements concerning the prospects for the 
corporation. The amount of such profits may bulk large in comparison with the 
directors’ existing stake in the enterprise and will usually be much greater than 
the profits available to insiders by trading during ordinary periods. 

Such considerations have influenced courts in cases decided during the last 
decade in reorganization proceedings in bankruptcy. It has become settled that 
members of bondholders’ committees will not be awarded allowances for their 
services if they have purchased securities of the debtor corporation during the 
pendency of the proceedings.” This rule is now made explicit in Section 249 of 
Chapter X of the Bankruptcy Act,”* but it had been applied in cases under Sec- 
tion 77B which contained no express provision to this effect,?4 and the new Sec- 
tion 249 has been regarded as merely a codification of the pre-existing rule.” 
Fees have been denied when committee members merely purchased for invest- 


2° Deaderick v. Wilson, 8 Baxt. (Tenn.) 108 (1874); Bd. of County Com’rs v. Reynolds, 44 
Ind. 509 (1873); Carpenter v. Danford, 52 Barb. (N.Y.) 581 (1868). On the general problem 
see 11 Wis. L. Rev. 547 (1936); 46 Yale L. J. 143 (1936). 

3* Steward v. Harris, 69 Kan. 498, 77 Pac. 277 (1904); Oliver v. Oliver, 118 Ga. 362, 45 
S.E. 232 (1903). For a further discussion see Yourd, Trading in Securities by Directors, Officers, 
and Stockholders: Section 16 of the Securities Act, 38 Mich. L. Rev. 133 (1939). 

= Otis & Co. v. Insurance Bldg. Corp., 110 F. (2d) 333 (C.C.A. 1st 1940); In re Mountain 
States Power Co., 35 F. Supp. 307 (Del. 1940); In re Paramount-Publix Corp., 12 F. Supp. 823 
(N.Y. 1935), rev’d on other grounds, 83 F. (2d) 408 (C.C.A. 2d 1936); In re Republic Gas 
Corp., 35 F. Supp. 300 (N.Y. 1936). 

*3 52 Stat. 901 (1938), 11 U.S.C.A. § 649 (1941). 

*4 See cases cited in note 22 supra. 

*5 In re Brown Co., 36 F. Supp. 275 (Me. 1941); see In re Consolidated Rock Products Co., 


36 F. Supp. 912 (Cal. 1941); Otis & Co. v. Insurance Bldg. Corp., 110 F. (2d) 333, 335 
(C.C.A. rst 1940). 
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ment and did not engage in trading.” The rule has been the same whether the 
securities were purchased on an exchange or through personal transactions.”" 
It has not been limited to purchases from persons who have deposited their se- 
curities with the committee.** Good faith has been held not to affect the result, 
and the rule has been applied in the case of small purchases made for the accom- 
modation of its customers by an investment banking firm which was acting as 
bondholders’ representative in working out a reorganization.”® In these cases 
various reasons are given in support of so strict a rule, but they all reflect a con- 
viction that there is serious danger that persons representing security holders in 
working out the problems of the reorganization may not give “loyal and disin- 
terested service” if they are free to make purchases during the critical period.*° 

The rule has been applied not only to committee members but also to counsel 
for the debtor corporation.* In one of these cases, In re Los Angeles Lumber 
Products Company,” counsel who had been denied compensation for extensive 
legal services also had his claim as a bondholder reduced to an amount repre- 
senting the cost of the bonds plus interest. This result is the more striking in 
view of the fact that some of the purchases were made before the formal com- 
mencement of the reorganization proceeding. 

In the Federal Water Service case, the commission insisted that in a read- 
justment of stock interests the functions of the directors and officers in connec- 
tion with the plan are analogous to those of protective committees in a reor- 
ganization involving bonds or other debt securities. The majority of the court 
of appeals, however, distinguished the bondholders’ committee cases as involv- 
ing an “express trust.”33 The decisions concerning counsel for the debtor,* 
however, show that the rule is not thus limited and, in any event, the fiduciary 
duties of committee members should be recognized as flowing not from any 
position as technical trustee of deposited securities but from the position of in- 
fluence which they occupy in the formulation of the reorganization plan. If it is 
important that committee members be disqualified from market transactions, 

6 In re Mountain States Power Co., 35 F. Supp. 307 (Del. 1940); In re Republic Gas Corp., 
35 F. Supp. 300 (N.Y. 1936). 

27 In re Republic Gas Corp., 35 F. Supp. 300 (N.Y. 1936). 

28 In re Republic Gas Corp., 35 F. Supp. 300 (N.Y. 1936); In re Paramount-Publix Corp., 
12 F. Supp. 823 (N.Y. 1935), rev’d on other grounds, 83 F. (2d) 408 (C.C.A. ad 1936). 

#9 Otis & Co. v. Insurance Bldg. Corp., 110 F. (2d) 333 (C.C.A. 1st 1940). 

3° In re Paramount-Publix Corp., 12 F. Supp. 823, 828 (N.Y. 1935), rev’d on other grounds, 
83 F. (2d) 408 (C.C.A. 2d 1936). 


3* Otis & Co. v. Insurance Bldg. Corp., 110 F. (2d) 333 (C.C.A. rst 1940); In re Los Angeles 
Lumber Products Co., 46 F. Supp. 77 (Cal. 1941); In re Consolidated Rock Products Co., 36 F. 
Supp. 912 (Cal. 1941); In re Los Angeles Lumber Products Co., 37 F. Supp. 708 (Cal. 1941); 
In re Arcade Malleable Iron Co., 35 F. Supp. 461 (Mass. 1940). 

3 46 F. Supp. 77 (Cal. 1941). 

33 Chenery Corp. v. Security and Exchange Com’n, 128 F. (2d) 303, 309 (App. D.C. 1942). 

34 Cases cited in note 31 supra. 
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the same would seem true of directors in cases of stock readjustment proceed- 
ings. 

Further support for the commission’s action is found in the cases dealing with 
the status of claims against a corporation purchased by directors at a discount 
when the corporation was insolvent. It has often been held that such claims 
may be enforced only to the extent of the price paid.*5 Sometimes this result is 
required because the purchase by the director diverted from the corporation the 
opportunity to retire its indebtedness at a discount.** In other cases, however, 
no such showing is made and the rule is usually stated broadly.*? The rule has 
even been applied when the purchaser did not become a director until after the 
assignment of the claim,** or, on the other hand, when the purchase occurred 
after the severance of any relationship with the company.*® The basis of the rule 
is clearly apparent in a case where the director was permitted to enforce claims 
for the face amount because they were acquired after the corporate affairs had 
been taken over by a receiver in a dissolution proceedings.*° The court stated 
flatly that the result would have been otherwise had the purchases been made 
while the corporate business was being conducted and indicated that the direc- 
tors would be similarly restricted if the liquidation of the corporation had been 
left in their hands, presumably because they could not be expected to prosecute 
the liquidation wisely and diligently if their efforts were also devoted to the 
purchase of claims at a discount. The same principle was applied in a reorgani- 
zation case in which claims purchased by the attorney for the principal stock- 
holder, who was also a director and president, were held entitled to participate 
in the plan only to the extent of the amount paid.“ 

It must be conceded that no case has been found in which shares of stock, as 
contrasted with bonds, purchased by a director have been denied full participa- 
tion in a reorganization plan. Indeed, there is one decision which must be re- 
garded as in conflict with the commission’s ruling.” It involved purchases of 
shares by trustees of an unincorporated holding company at a time when they 
were engaged in formulating plans of liquidation. In such a case, just as in the 
stock readjustment situations not under the jurisdiction of a court, the consid- 
erations underlying the bankruptcy reorganization cases would seem to apply 

35 Bramblet v. Commonwealth Land Co., 26 Ky. L. 1176, 83 S.W. 599 (1904); Bonney v. 
Tilley, 109 Cal. 346, 42 Pac. 439 (1895); In re Imperial Land Co., [1877] 4 Ch. D. 566. 

36 See Rupperger v. Allyn, 25 F. Supp. 554 (N.Y. 1938); Wabunga Land Co. v. Schwanbeck, 
245 Mich. 505, 222 N.W. 707 (1929); cf. Horner v. New South Oilmill, 130 Ark. 551, 197 S.W. 
1163 (1917). 

37 See 2 Thompson, Corporations 838 (3d ed. 1927); 3 Fletcher, Cyc. Corp. 184-89 (1931); 
3 Cook, Corporations 2525 (8th ed. 1923). 

3* Bonney v. Tilley, 109 Cal. 346, 42 Pac. 439 (1895). 

39 In re McCrory Stores Corp., 12 F. Supp. 267 (S.D. 1935), noted in 34 Mich. L. Rev. 1245 
(1936); cf. In re Imperial Land Co., [1877] 4 Ch. D. 566. 

4 Allen-Foster-Willett Company’s Petition, 227 Mass. 551, 116 N.E. 875 (1917). 

4* In re Norcor Mfg. Co., 109 F. (2d) 407 (C.C.A. 7th 1940). 

# Donnelly v. Consolidated Investment Trust, 99 F. (2d) 185 (C.C.A. rst 1938). 





NOTES AND RECENT CASES 77 


with added force. In bankruptcy cases involving large corporations, the court 
must appoint an independent trustee charged with the preparation of the plan. 
Furthermore, the plan and activities of committee members are directly under 
the court’s control. Under these circumstances the danger from speculative 
purchases by insiders would seem much less serious than in cases of extra-judi- 
cial liquidation or reorganization. In reorganizations involving debt securities, 
moreover, security-holders of various classes are typically represented in the 
negotiations concerning the plan by separate committees or agents. Ina stock 
readjustment, however, the plan is often prepared by corporate officers and di- 
rectors who are interested in the junior shares. Where the plan is neither the 
product of adversary negotiations nor subject to direct judicial control, there 
would seem special need to protect the directors from the temptations of the 
market. 


DISSOLUTION OF A SUBSIDIARY CORPORATION 
A TRAP FOR THE UNWARY PARENT* 


A prolific source of litigation has been the existence of a minority stock inter- 
est in a subsidiary managed by officers of its parent corporation. Dissolution of 
the subsidiary is often resorted to as a means of terminating the troublesome 
situation. The difficulties inherent in the dissolution device, however, are 
strikingly illustrated in recent litigation involving the Inland Steel Company 
and its ore-carrying subsidiary incorporated in West Virginia.’ In each of its two 


opinions, the Circuit Court of Appeals for the Seventh Circuit enunciated two 
propositions: 1) that, under the West Virginia statute providing for dissolu- 
tion upon the vote of holders of sixty per cent of the shares of capital stock, a 
prosperous corporation may be dissolved regardless of motive and expediency; 
and 2) that, in the event of such a dissolution, if the majority stock holder pur- 
chase the corporate assets, the minority have a cause of action unless the ma- 
jority pays the fair value of the assets, including the going concern value of the 
business. The situation to which these principles were applied was analyzed by 
the court, as one in which the majority stockholder brought about the dissolu- 
tion of the corporation and the sale of its assets in order to get rid of the minor- 
ity. Although the price paid was conceded to have been a fair price for the 
physical assets, nothing had been added for intangibles, and the majority stock- 
holder was held to have improperly appropriated the going concern value of a 
prosperous business. 

At common law most courts have held that neither the dissolution nor the 
sale of the entire assets of a prosperous corporation can be accomplished without 

* Lebold v. Inland Steel Co., 125 F. (2d) 369 (C.C.A. 7th 1941), cert. den. 62 S. Ct. 1045 
(1942). 

* Hornstein, Voluntary Dissolution—A New Development in Intracorporate Abuse, 51 
Yale L. J. 64 (1941). 

* Lebold v. Inland S. S. Co., 82 F. (ad) 351 (C.C.A. 7th 1936); Lebold v. Inland Steel Co., 
125 F. (2d) 369 (C.C.A. 7th 1941), cert. den. 62 S. Ct. 1045 (1942). 
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the unanimous consent of the stockholders.? The argument underlying this 
rule is that the corporate charter is a contract between the stockholders for 
specified purposes, and that dissolution or sale would be a negation of these 
purposes and a breach of the contract.‘ On the other hand, those courts which 
have permitted the dissolution of a prosperous corporation by a majority vote of 
the stockholders have argued that the continuation of the corporate enterprise is 
a matter of business judgment similar to other questions of corporate policy en- 
trusted to the majority stockholders.’ This argument apparently prevailed with 
most of the legislatures, for statutes have become almost universal permitting 
corporations to dissolve, or to sell their entire assets, upon the approval of a 
specified percentage of the stockholders.‘ 

Under such statutes, dissolution has often served as a convenient device to 
eliminate minority interests.’ Corporate combinations have frequently in- 
volved as a first step the making of a purchase or exchange offer to all the stock- 
holders of the corporation to be absorbed. After a large majority of the shares 
has thus been acquired, the dissolution technique has been used to bring about 
the acquisition of the assets and the retirement of the minority shares.’ In the 
face of such a statute, most courts have refused to interfere with either the dis- 
solution proceedings or with the sale of the entire corporate assets, unless “ac- 
tual fraud” on the part of the management is shown.° 

Although the rule that the majority stockholders stand in a fiduciary rela- 


3 American Seating Co. v. Bullard, 290 Fed. 896 (C.C.A. 6th 1923); People v. Ballard, 134 
N.Y. 269, 32 N.E. 54 (1892); Kean v. Johnson, 9 N.J. Eq. 401 (1853); see Geddes v. Anaconda 
Mining Co., 254 U.S. 590 (1921); see also Fain, Limitations of the Statutory Power of Majority 
Stockholders to Dissolve a Corporation, 25 Harv. L. Rev. 677, 678 (1912). 


4 Geddes v. Anaconda Copper Mining Co., 254 U.S. 590, 596 (1921). 


5 Beidenhopf v. Des Moines Life Ins. Co., 160 Iowa 629, 142 N.W. 434 (1913); Bowditch v. 
Jackson Co., 76 N.H. 351, 82 Atl. 1014 (1912); S.E.C., Report on the Study and Investigation 
of the Work, Activities, Personnel and Functions of Protective and Reorganization Com- 
mittees, pt. 7, at 559 (1938). 

6 Such statutes have been passed in every state but one. Hornstein, op. cit. supra note 1, 
at 65. 

7 Investment Trusts and Investment Companies, Report of the Securities and Exchange 
Commission, pt. 3, at 1429 (1940). 

® The advantage of this technique is that the bulk of the assets of the subsidiary can be 
absorbed by the parent without affording the minority stockholders of either corporation an 
opportunity for the appraisal of their shares, as would usually result in either a technical merg- 
er or consolidation. Ibid. 

9 Allied Chemical & Dye Corp. v. Steel & Tube Co., 14 Del. Ch. 1, 120 Atl. 486 (1923); 
Wall v. Anaconda Copper Mining Co., 216 Fed. 242 (D.C. Mont. 1914); Windmuller v. Standard 
Distilling & Distributing Co., 114 Fed. 491 (C.C.N.J. 1902). See Allaun v. Consolidated Oil 
Co., 16 Del. Ch. 318, 325, 147 Atl. 257, 261 (1929), where the court in discussing the related 
problem of the sale of the entire assets of a corporation said that the majority stockholders 
were to be given the presumption of good faith and fairness, and only if the disparity between 
the sales price and the value of the assets was great enough to indicate that it arose from im- 
proper motives or reckless indifference on the part of the majority stockholders, rather than 
from an honest mistake in business judgment, would a proposed sale be upset. 
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tionship to the minority is often enunciated in the cases, it seldom has been ap- 
plied to the action of the majority in bringing about dissolution.’® It is only 
under statutes such as that of New York, which requires that the dissolution 
be “advisable,” that the courts have required majority stockholders to consider 
the “corporate good” above their own personal interests in deciding whether the 
corporation should be dissolved." The statutes in most states, West Virginia 
among them, apparently give the specified percentage of the stockholders the 
absolute right to dissolve the corporation without regard to the interests of 
the minority.” Similar statutes providing for the sale of the entire assets of 
a corporation by a majority vote have been interpreted in the same way." 
In the Allied Chemical case’4 the Delaware court said, “the bald question of 
whether the entire assets should be sold is to be determined by the stockholders 
entirely aside from the question of whether it would be to the best interests of 
the corporation to sell them.” 

The same court distinguished, however, between the power of the majority 
stockholders to sell the assets, and the power to fix the terms and conditions of 
the sale.*5 It is well established that the majority stockholders, in selling the 
corporate assets to themselves, do not by that action alone violate any fiduciary 
duty to the minority. That they do violate such an obligation, if they sell the 
assets to themselves at an unfair price, is also well established." 


In those cases in which a dissolution was set aside or damages awarded for breach of 
fiduciary duty, the breach has almost always been in the sale of the corporate assets at an 
unfair price. Southern Pacific Co. v. Bogert, 250 U.S. 483 (1919); Nave-McCord Mercantile 
Co. v. Ranney, 29 F. (2d) 383 (C.C.A. 8th 1928); Hyams v. Calumet & Hecla Mining Co., 221 
Fed. 529 (C.C.A. 6th 1915); Jones v. Missouri-Edison Electric Co., 144 Fed. 765 (C.C.A. 8th 
1906); Ervin v. Oregon Ry. & Nav. Co., 27 Fed. 625 (C.C.N.Y. 1886); see S.E.C., Report on 
the Study and Investigation of the Work, Activities, Personnel and Functions of Protective 
and Reorganization Committees, pt. 7, at 584 (1938). 

™ Kavanaugh v. Kavanaugh Knitting Co., 226 N.Y. 185, 123 N.E. 148 (1919). For inter- 
pretations of similar statutes see Paine v. Saulsbury, 200 Mich. 58, 166 N.W. 1036 (1918); 
White v. Kincaid, 149 N.C. 415, 63 S.E. 109 (1908). 

2 Hornstein, op. cit. supra note 1, at 66. 


3 Allaun v. Consolidated Oil Co., 16 Del. Ch. 318, 147 Atl. 257 (1929); Nave-McCord 
Mercantile Co. v. Ranney, 29 F. (2d) 383 (C.C.A. 8th 1928); Allied Chemical & Dye Corp. v. 
Steel & Tube Co., 14 Del. Ch. 1, 120 Atl. 486 (1923). One court in speaking of the power to 
sell the corporate assets under such a statute said that “motive, vendee, price, consideration 
are all immaterial, provided the transaction be free from fraud.” Wall v. Anaconda Copper 
Mining Co., 216 Fed. 242, 244 (D.C. Mont. 1914). 

4 14 Del. Ch. 1, 11, 120 Atl. 486, 490 (1923). 

*S Tbid., at 11-12, 491. This distinction is severely criticized in 2 Bonbright, Valuation of 
Property 814-15 (1937) where it is pointed out that the power to sell the corporate assets can 
only be tested in terms of the price and conditions fixed by the majority, and cannot be sepa- 
rated from the power to determine the conditions of the sale. 

*6 See cases cited in note 9 supra. 

7 Note 10 supra. In S.E.C., Report on the Study and Investigation of the Work, Activities, 
Personnel and Functions of Protective and Reorganization Committees, pt. 7, at 586 (1938), 
doubt is indicated that the Delaware courts would pursue the distinction between the power to 
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It was this principle which the court considered applicable under its interpre- 
tation of the facts in the Inland case. Although the price paid for the physical 
assets was admittedly fair, yet, according to the court, that price did not include 
the value of good will belonging to the subsidiary. Thus the minority stock- 
holders were held to be entitled to their share of the going concern value of the 
business. Since the court held, however, that the power of the majority stock- 
holder to dissolve the corporation would not be restricted, it might be argued 
that it had the power to deprive minority stockholders of their share of the good 
will, since by dissolution the good will is necessarily extinguished. To this the 
court answered that while the majority stockholder might if it chose extinguish 
the good will, it did not have the right to appropriate it. This answer seems 
sound both on principle and as a matter of policy. The complex structure of 
our legal and economic systems may require that majorities, in determining 
whether an enterprise is to be liquidated or reorganized, be allowed to pursue 
their “enlightened self interest.”” On the other hand, justice requires that minor- 
ity interests be protected from schemes of majority stockholders to enrich them- 
selves at the minority’s expense. 

Unfortunately, the court in the Inland cases failed properly to interpret the 
facts to which these principles were applied. The court failed to see that, in the 
light of the peculiar history of this parent-subsidiary relationship, no appropria- 
tion of good will was apparently involved. The history is worth sketching in 
some detail. 

Inland Steel Company had been founded in 1893. In 1911, N. F. Leopold, 
father of the plaintiffs and brother-in-law of P. D. Block, president of Inland 
Steel, proposed the organization of a steamship company, with the steel com- 
pany as majority stockholder, for the purpose of hauling the steel company’s 
raw materials from their various locations on the Great Lakes to Inland’s 
hearths at Indiana Harbor. The Inland Steamship Company was accordingly 
incorporated under the laws of West Virginia. Sixteen hundred shares of capital 
stock were issued, of the par value of $100 each. Until 1935, 67} per cent of 
these shares were owned by the steel company, 18 per cent by Mr. Leopold, and 
the remainder by employees or business associates of the steel company. Since 
1911, P. D. Block had been the president of the steamship company as well as 
of the steel company, and a majority of the board of directors of the steamship 
company had always been composed of directors and employees of the steel 
company. 


sell and the terms of the sale to the conclusion just reached. The doubt is based on a dictum 
in Allaun v. Consolidated Oil Co., 10 Del. Ch. 318, 147 Atl. 257 (1929), that if the sole purpose 
of the sale is to freeze out the minority stockholders, it may be enjoined. This dictum is dis- 
cordant with the whole tone of the case, whose holding was, that a sale by the majority stock- 
holders for the purpose of forcing the corporation to pay debts it owed them is not to be en- 
joined for that reason alone. In the event that a case should arise in which the price paid for 
the assets was fair, even though the minority were frozen out, the Delaware court would prob- 
ably not-set aside the sale. 
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The operations of the steamship company were remarkably successful. The 
figures for the years 1925 to 1934 indicate that the average annual earnings dur- 
ing that period were $134 per share and the average annual dividends $103 per 
share. As already stated, the shares were of $100 par value and presumably rep- 
resented an investment of no larger amount. The sole basis for these huge earn- 
ings was the tonnage transported for the steel company which was the sole cus- 
tomer of its subsidiary. The court found that there never had been a contract 
concerning rates or requiring the steel company to give its traffic to the steam- 
ship company. The rates paid by the steel company are referred to as “going 
rates” and in the first opinion the court spoke of them as “prevailing market 
rates.”’ As the source of the steamship company’s large earnings and thus of the 
alleged good will, these rates are of greatest importance. It can hardly be true 
that they represented competitive or “going” rates which a steel company like 
Inland would have to pay if it contracted for the bulk of its tonnage with an in- 
dependent fleet owner. The rates paid may, of course, represent a market rate 
for the company’s excess tonnage in periods of peak demand."* 

At the annual meeting of the steamship company in December, 1934, Mr. 
Block stated that the steel company desired to purchase the minority interests. 
A committee was thereupon appointed to fix the value of the ships. Its report 
was submitted the following May, stating that inasmuch as the steel company 
had indicated its unwillingness to continue placing its business with the steam- 
ship company on the terms theretofore in effect, it recommended the purchase 
of the minority stock at a price of $700 per share. It did not report on the value 
of the ships, but the price fixed for the shares reflected a valuation of corporate 
assets at $1,030,000." The price was fixed by the vice-president of both the 
steel and steamship companies, who candidly stated that if the minority stock- 
holders did not sell at $700 per share, the steel company, as majority stock- 
holder, would dissolve the steamship company, sell its ships, and distribute the 
proceeds. He further stated that in order to protect its investment the steel 
company would bid enough at the sale to realize $700 per share, but that if a 
better bid should be made it would be accepted. 

The plaintiffs objected to selling at that price, calling attention to the fact 
that on the basis of capitalized earnings their stock was worth close to $2000 per 
share. The steel company refused to submit the value of the shares to arbitra- 
tion, and gave notice of a special meeting of the stockholders to consider dis- 
solution. Thereupon, the plaintiffs filed suit to restrain the proposed dissolu- 
tion. The district court held that the dissolution should not be enjoined; that in 
fixing the value of the stock the past record of earnings should not be consid- 
ered; that the offer was fair, and that if it should be assumed that the steel com- 

8 The rate at which the subsidiary was paid for transporting the bulk of the steel com- 
pany’s tonnage was the same as the rate at which the excess tonnage was transported by the 
independent Premier Steamship Company. 

19 This figure is probably an error in the record since it represents somewhat less than $700 
per share and is less than the $1,120,000 actually paid for the ships; see note 22 infra. 
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pany intended to terminate its traffic arrangement with its subsidiary, it would 
be for the best interests of the stockholders to dissolve the company. 

On appeal, the circuit court held that the plaintiffs’ action was premature, 
invoking the first of the principles discussed above, that under the controlling 
statute dissolution might be voted regardless of motive or expediency.”* It also 
asserted, however, that in the disposition of the corporate assets the majority 
stockholders owe a fiduciary duty to the minority and may derive no benefit at 
their expense, and that, in the determination of the value of the minority inter- 
est, among the things to be considered are “‘cost of physical assets, . . . . market 
price, earnings, the chances of future successful operation, and the prospects of 
continued earnings.” Specifically, the district judge was said to have erred in 
approving the $700 valuation because he ruled that the earnings record could 
notl bel considered. Thus the decision of the circuit court of appeals was, at the 
same time, an affirmation of the holding of the district court and a denial of 
most of its findings and inferences. 

In the meantime, the affairs of the steamship company had proceeded with 
the usual success, a dividend of $150 per share having been declared for 1935. 
Eight days after the decision of the court, notice was given of a stockholders’ 
meeting to consider the matter of dissolution. At the meeting a resolution was 
adopted calling for the dissolution of the steamship company and the sale of its 
assets. At the public sale that followed, the ships were purchased by the steel 
company for $1,120,000, a price that admittedly represented their fair value. 
In the ensuing distribution, the stockholders received a total of $604.17 per 
share.” The ships were immediately put into service by the steel company per- 
forming exactly the same function as heretofore. 

The minority stockholders again brought suit in the district court, this time 
for damages for alleged fraudulent acts of the steel company in so utilizing its 
position as to force the steamship company out of a prosperous going business 
and appropriate its business at the expense of the minority stockholders. The 
district court again dismissed the action. The decision of the appellate court has 
already been stated. Emphasizing that the apparent purpose of the dissolution 
was to eliminate the minority stockholders, it reversed the district court and 
held that, although the steel company was within its statutory rights in forcing 
a dissolution, “no legislative enactment could endow them [the steel com- 
pany officers] with the right as trustees for the minority stockholders to take 
over for their own . . . . allassets and all business of the company for which they 
were fiduciaries, if to do so was clearly and obviously against the best interests 
of the company and the minority stockholders.’ The court further said that, 
“the so-called dissolution was a mere device by means of which defendant ap- 


2° Lebold v. Inland S. S. Co., 82 F. (2d) 351, 353 (C.C.A. 7th 1936). = Ibid., at 356. 

* The purchase price, $1,120,000, is equal to the cost of 1000 shares at $700 per share. The 
actual price per share received, $604.17, was lower because of deductions for taxes and the 
expenses of the public sale. 

3 Lebold, v. Inland Steel Co., 125 F. (2d) 369, 372 (C.C.A. 7th 1941), cert. den. 62 S. Ct. 
1045 (1942). 
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propriated for itself the transportation business of the Steamship Company to 
the detriment of plaintiffs.”*4 The measure of damages was held to be the differ- 
ence between what the plaintiffs had received and “what the stock was really 
worth as stock in a going prosperous concern continuing in business.” 

The court noted that evidence of both parties indicated that “if the Steam- 
ship Company had been considered a going concern and if its business might 
reasonably be expected to continue, the value of plaintiffs’ stock would be in the 
neighborhood of $2000 per share.’’* The whole question, of course, is whether 
the business might reasonably be expected to continue. To begin with, nowhere 
does the court say that Inland, once having placed traffic with the subsidiary, is 
bound to do so indefinitely. If it is not bound, the parent would not seem to 
have appropriated any good will or going concern value whatever. Further- 
more, it should be apparent that the huge earnings of the steamship company 
could not possibly continue even if there had been no dissolution. Annual earn- 
ings of 150 per cent of the original capital investment, made over a period of 
25 years, and all made from business furnished by a single customer, suggest that 
the customer has been overpaying for the service it is getting. At the trial the 
minority stockholders admitted that the so-called “going rates’ were too high 
and that lower rates could be obtained by the steel company. However we re- 
gard the action of the steel company in having enormously enriched its subsidi- 
ary, it would certainly not have been a breach of fiduciary duty to cease pouring 
“a golden stream to the minority stockholders.’”7 

The steel company could certainly have renegotiated rates, and without un- 
fairness to the subsidiary could have reduced its returns to a very moderate 
rate. If, after continuing at the new rate for a number of years, the majority 
stockholders should then have voted dissolution, even if the capitalized earn- 
ings were taken as the measure of value, it would have supported a valuation of 
little, if anything, more than the value of the physical assets. If dissolution 
could be accomplished under these circumstances with payment to the minor- 
ity of only its pro rata share of the proceeds of the physical assets, it would seem 
that there is no basis for the court’s insistence that in the principal case the 
minority have been deprived of any intangible values. 

To be sure, in some cases it may appear unfair that dissolution should be used 
to expel minority stockholders who have shared the risk during the early years 
of the corporation.** The objection has force even though the minority is paid 
for its share of all intangible values; for the minority may prefer to remain in 
the enterprise. It is rather surprising that there is not more authority support- 
ing the view that even under statutes of the West Virginia type, dissolution re- 
fers to complete liquidation or to sale to an outsider, and that the dissolution 


*4 Tbid., at 373. 

*5 Ibid., at 375. 

** Tbid. (italics added). 

*7 Lebold v. Inland S. S. Co., 82 F. (2d) 352, 353 (1936). 

** Theis v. Spokane Falls Gas Light Co., 34 Wash. 23, 74 Pac. 1004 (1904). 
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section may not be used to accomplish what is in effect a merger.” If the merger 
device had been used here, and if the dissenters had elected to take the appraised 
value of their shares, a question of valuation would be raised, of course, similar 
to the question involved in the principal case.*° 

The case has been remanded to the district court for the determination of 
damages in accordance with the opinion of the appellate court. This will be 
found to be no easy task. It is not impossible that the difficulties may lead the 
district court to find that the value of the minority’s stock in this “going pros- 
perous concern” is actually no more than their proportionate share of the value 
of the physical assets. In that event, if the district court should make findings 
adequately analyzing the source of the steamship company’s earnings, it should 
not be impossible to induce the appellate court to sustain the decision. 


PROHIBITIONS AGAINST MULTIPLE STATE 
INHERITANCE TAXATION OF IN- 
TANGIBLES REMOVED* 


The State Tax Commission of Utah taxed' shares of stock of a Utah corpora- 
tion that were transferred at the death of a New York domiciliary. In a proceed- 
ing before the trial court the administrator’s contention that the inheritance tax 
was invalid under the holding of First National Bank of Boston v. Maine* was 
sustained. The Supreme Court of Utah upheld the trial court,’ specifying that 


*° The holding of the Inland decision might be construed to support this distinction since 
there is language in the case that implies that the so-called dissolution was a weak device by 
means of which the majority stockholder appropriated the transportation business of its sub- 
sidiary. If this is the true construction to be put on the opinion, however, it is difficult to recon- 
cile it with the previous decision in which the steel company was permitted to proceed with its 
plans to dissolve the subsidiary and purchase its assets; cf. Allaun v. Consolidated Oil Co., 
16 Del. Ch. 318, 147 Atl. 257 (1929); In re Doe Run Lead Co., 283 Mo. 646, 223 S.W. 600 
(1920); Theis v. Spokane Falls Gas Light Co., 34 Wash. 23, 74 Pac. 1004 (1904). 

3° See Lattin, Remedies of Dissenting Stockholders under Appraisal Statutes, 45 Harv. L. 
Rev. 233 (1931); Levy, Rights of Dissenting Shareholders to Appraisal and Payment, 15 Corn. 
L. Q. 420 (1930). 

* State Tax Com’n of Utah v. Aldrich, 316 U.S. 174 (1942). 

* Utah Rev. Stat. Ann. (1933) §§ 80-12-2, 80-12-3. 


2 284 U.S. 312 (1932). The Court held invalid under the Fourteenth Amendment the at- 
tempt by Maine, the state of incorporation as well as the situs of the corporate property, to tax 
the transfer-by-death of shares of stock owned by a Massachusetts domiciliary. Massachusetts 
had taxed the transfer as the state of domicile of the shareholder. This ruling was the culmina- 
tion of the outlawing of double taxation of intangibles which was begun in 1930 in Farmers 
Loan and Trust Co. v. Minnesota, 280 U.S. 204 (1930), and continued in Baldwin v. Missouri, 
281 U.S. 586 (1930), and Beidler v. South Carolina Tax Com’n, 282 U.S. 1 (1930). 


3116 P. (ad) 923 (Utah, 1941). 








Corn. 
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until the First National Bank case was expressly overruled by the Supreme 
Court, the deviation made from it in Curry v. McCanless‘ had to be confined to 
its facts. On writ of certiorari, the Supreme Court held, judgment reversed. 
Since Utah has power over the corporation by virtue of its corporation law, 
which also protects and benefits the stock, Utah may tax the transfer even 
though the result is multiple taxation. State Tax Com’n of Utah v. Aldrich. 

After a ten-year period during which state multiple taxation had been held 
invalid,’ the Court, in the instant case, expressly reversed the trend. Decisions’ 
which were made prior to that period and which upheld such taxes were held, 
rather, to have been sound. The Court in those earlier decisions had held that 
a state could tax whenever it had power over the subject-matter or over the 
persons involved, or whenever it had given protection or benefit either by its 
laws or by maintaining an “orderly society,” and this theory was adopted by the 
present court. 

Mr. Justice Frankfurter formulated the doctrine thus: “The simple but con- 
trolling question is whether the state has given anything for which it can ask re- 
turn.”* Unfortunately the Court did not offer any standards by which the 
state’s compensation could be measured in accordance with the benefit given. 
It appears that once a state has the right to tax, it can impose the same tax-rate 
on a partially benefited non-resident that it does on those enjoying the full bene- 
fits conferred by the state upon its residents.® 

Another source of doubt lies in the Court’s failure to draw any clear distinc- 
tion between tangible and intangible property." In Curry v. McCanless™ the 
Court said that a state might tax as intangibles a share of stock or a contract or 
a mortgage.” At the same time the Court observed that intangibles “are but re- 


4307 U.S. 357 (1939). In a 5-4 decision, the Court permitted the taxation of intangibles 
of a testamentary trust by both Tennessee, the domicile of the decedent settlor who had 
reserved powers of management and a power of appointment, and Alabama, the domicile of the 
trustee and the location of the intangibles. The Court denied that the Fourteenth Amendment 
provided a rule of immunity against double taxation. The language of the Court could be in- 
terpreted as an overruling of the cases supporting a prohibition against double taxation. Dodd, 
Cases on Constitutional Law 1103 (3d ed.1941). 

5 316 U.S. 174 (1042). 

* Note 2 supra. 

7 Prior to 1930 the benefit and protection theory had been applied by the Court to validate 
multiple taxation. Blackstone v. Miller, 188 U.S. 189 (1903); Harding, Double Taxation of 


Property and Income 13-21 (1933); Stinson, The Due Process of State Taxation, 29 Geo. L. J. 
271, 275 M. 15 (1940). 


® Wisconsin v. J. C. Penney Co., 311 U.S. 435, 444 (1940). 
* Dix, Must We Carry Our Stocks and Bonds in Our Pockets?, 15 Ind. L. J. 373 (1940). 


t° “Tangible Personal Property” and the Law of Inheritance Taxation, 35 Yale L. J. 357 
(1926); “Double” Inheritance Taxation of Intangibles, 40 Yale L. J. 99 (1930). 


™ 307 U.S. 357 (1939). 12 Thid., at 365 n. 3. 
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lationships between persons, natural or corporate, which the law recognizes by 
attaching to them certain sanctions enforceable in courts.’ Strictly speaking, 
all property consists of relationships. Therefore, the Court attempted to go 
further, for it specified that a right which could be directly related to a physical 
object was a tangible.‘ In this setting the traditional notions of corporate fic- 
tions facilitate understanding a tax imposed upon shareholders. The mort- 
gagees’ position, however, is difficult to grasp. The security interest as such of 
the mortgagee has long been a favorite of the courts; there seems to be little 
doubt that the right is directly related to a physical object.’ The instant case 
does not dispel the doubts created by former decisions concerning intangibles. 

It can hardly be supposed that the Court is unaware of all the undesirable 
effects of multiple taxation. It is in spite of this awareness that the Court has, 
. for reasons not too obvious, returned the problem to the states. The language of 
the Court would seem to permit a strong inference that here is another instance 
where the justices hesitate to inject their personal predilections."© Furthermore, 
the states are not restricted in this taxing field in any constitutional manner.*’ 
Reasoning in this manner, the Court can say, and their sincerity cannot be 
questioned, “Whether a tax is wise or expedient is the business of the political 
branches of government, not ours.”"* Historically, states have enjoyed the 
privilege of taxing intangibles, notwithstanding that the result is multiple taxa- 
tion, and the Court feels this strengthens its position.’ 

Another element is involved in the fact that modern businesses have con- 
tinued to extend their operations through many states which all contribute to 
the well-being of the enterprise. The Court is convinced that each state is the 
proper judge of the price a business, or one benefiting from that business, should 
pay for the privilege granted.** Certainly no exception can be taken to this posi- 
tion of the Court. As stated above, however, a genuine problem exists regarding 
sensible payment for the benefit given. For example, what is the status of the 
holding in a case like Rhode Island Hospital Trust Co. v. Doughton?® There the 
Court refused to allow a state to impose a death transfer tax on corporate shares 
when two-thirds of the corporate property and a part of its general business ac- 
tivity occurred within its jurisdiction. The Court said that a shareholder is not 

"3 Ibid., at 366. 

4 Ibid., at 364-66. 

*S 5 Tiffany, Law of Real Property §§ 1379, 1380 (3d ed. 1939); but compare Wright v. Vin- 


ton Branch of the Mountain Trust Bank of Roanoke, 300 U.S. 440 (1937) with Wright v. Union 
Central Life Ins. Co., 311 U.S. 273 (1940). 


*6 Braden, Umpire to the Federal System, 10 Univ. Chi. L. Rev. 27, 28 (1942). 


7 Wisconsin v. J. C. Penney Co., 311 U.S. 435, 445 (1940); Curry v. McCanless, 307 U.S. 
357, 373-74 (1939); Newark Fire Ins. Co. v. State Bd. of Tax Appeals, 307 U.S. 313, 323-24 
(1939). 

*8 State Tax Com’n of Utah v. Aldrich, 316 U.S. 174, 184 (1942). 

9 Ibid., at 176-78. 


2° Thid., at 183-84. *t 270 U.S. 69 (1926). 
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the owner of the corporate property and that jurisdiction over the property did 
not confer a right to tax the shareholder. Under the benefit theory emphasized 
in the instant case, the strength of the Rhode Island case loses force. Although a 
long established fiction exists that a shareholder is not the owner of the corpo- 
rate property,” the fiction need not be destroyed in order to allow the Court to 
decide that protection to the corporate property can measure the protection to 
the corporate shares.” 

In allowing the states to indulge in this taxing competition the Court seems 
to rely on the states’ ability and willingness to face and solve this problem. Ex- 
perience has taught us, however, that judicial and administrative rulings on the 
reciprocal legislation that is written during these cooperative state moves will 
result in a prolific source of litigation.*4 It is doubtful whether problems of uni- 
formity in rates, methods of computation, and formulae for equitable apportion- 
ment*s can be left to those whose self-interest may tend to overvalue the bene- 
fit given the taxpayer.* Nevertheless, the Court’s refusal to indulge in judicial 
legislation may be laudable. The only sensible solution at hand despite possible 
constitutional questions seems to be a system of federal taxation accompanied 
by revenue apportionment to the states perhaps in a manner comparable to 
grants-in-aid.*” Since the problem requires intensive thought and planning, pre- 
sumably the Court would prefer that the appeal be made to Congress. While 
some economists* and lawyers” favor this solution, the class most adversely af- 
fected by the intangible rule established in the instant case is hardly likely to 
bring sufficient pressure to bear on the legislature to move them to action.** 

2; Fletcher, Cyc. Corp. § 31 (1931). 

33 a Wisconsin v. J. C. Penney Co., 311 U.S. 435 (1940), noted in 8 Univ. Chi. L. Rev. 605 
(1941). 

4 This observation was made in Mr. Justice Jackson’s dissent. State Tax Com’n of Utah v. 
Aldrich, 316 U.S. 174, 199 (1942). 

*5 Reciprocal and Retaliatory Tax Statutes, 43 Harv. L. Rev. 641, 643-45 (1930). This 
question might be posed: If the states are faced with reciprocal legislation as the only answer 
to this problem, how long will it take to get results? After thirty-five years, only thirty-four 
states have accomplished the relatively simple task of adopting the Uniform Sales Act. 

* Hellerstein and Hennefeld, State Taxation in a National Economy, 54 Harv. L. Rev. 949, 
960-61, 975-76 (1941); Reciprocal and Retaliatory Tax Statutes, 43 Harv. L. Rev. 641, 646 
(1930); Legislative Efforts in New York to Avoid Multiplicity in Inheritance Taxation, 28 
Col. L. Rev. 806, 807 n.. 6 (1928). After the First National Bank case, New York amended its 
constitution so that a non-resident would not be taxed for intangibles found within the state of 
New York. N.Y. Const. Art. 16, § 3. New York will be forced to amend its constitution to take 
advantage of the ruling in the instant case. 

*7 Dodd, The Decreasing Importance of State Lines, 27 A. B. A. J. 78, 83, 84 (1941). 

* Buehler, Public Finance 473-74 (2d ed. 1940); Shoup, Facing the Tax Problem 26-27, 370 
£1937); compare Simons, Personal Income Taxation 214-18 (1938). 

*9 Hellerstein and Hennefeld, op. cit. supra note 25, at 963. 

3° Dissenting opinion of Mr. Justice Jackson. State Tax Com’n of Utah v. Aldrich, 316 U.S. 
174, 195-96 (1942). 
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LICENSING REGULATION OF FCC CONCERNING NET- 
WORK-STATION RELATIONSHIP HELD A 
REVIEWABLE ORDER* 


The Federal Communications Commission issued an order which stated that 
“no license shall be granted to a standard broadcasting station which has” any 
of certain defined types of contracts with a broadcasting network.' The plain- 
tiff network, alleging that this impaired its contractual relations with its affili- 
ated stations, sought to have the enforcement of the order enjoined under the 
Federal Communications Act.? The complaint was dismissed by the district 
court for lack of jurisdiction,’ but on direct appeal to the Supreme Court, as 
provided by the act,‘ held, the order was one subject to review under the Fed- 
eral Communications Act and the Urgent Deficiencies Act. Columbia Broad- 
casting System v. United States.$ 

The Urgent Deficiencies Act conferred jurisdiction on a special three-judge 
district court for review of orders issued by the Interstate Commerce Commis- 
sion, and provided for direct appeal to the Supreme Court. The Federal Com- 
munications Act adopted this provision and made it applicable to “suits to en- 
force, enjoin, set aside, annul, or suspend any order of the Federal Communica- 
tions Commission,’”’ with certain designated exceptions.* 

Although neither act defines the word “‘order” the Supreme Court has limited 
the meaning to those orders which embody an unequivocal command.’ An exam- 


* Columbia Broadcasting System v. United States, 62 S. Ct. 1194 (1942). 

*In the Matter of the Investigation of Chain Broadcasting, F.C.C., Docket No. 5060 
(1941). 

2 48 Stat. 1093 (1934), 47 U.S.C.A. § 402(a) (Supp. 1941). This section of the act provides 
for the extension of the Urgent Deficiencies Act, 38 Stat. 219 (1913), 28 U.S.C.A. §§ 47-47(a) 
(1927). 

3 Columbia Broadcasting System v. United States, 44 F. Supp. 688 (1942). 

4 48 Stat. 1093 (1934), 47 U.S.C.A. § 402(a) (Supp. 1941). 

562 S. Ct. 1194 (1942). At the same time, a companion case, National Broadcasting Co. v. 
United States, 62 S. Ct. 1214 (1942), was decided. Both cases presented similar facts and issues 
of law, and the same conclusions were reached in each. 

§ 38 Stat. 219 (1913), 28 U.S.C.A. §§ 47-47(@) (1927). 

7 48 Stat. 1093 (1934), 47 U.S.C.A. § 402 (a) (Supp. 1941). 

8 48 Stat. 1093 (1934), 47 U.S.C.A. § 402(b) (Supp. 1941). This differentiation in the matter 
of procedure has no bearing on the issues involved in the instant case, since “. . . . the differen- 
tiation was in large measure the product of Congressional solicitude for the convenience of liti- 
gants. It had no relation to the scope of the judicial function. 
roads to judicial review only to save a licensee the inconvenience of litigating an appeal in 
Washington in situations where the Commission’s order arose out of a proceeding not instituted 
by the licensee.” Scripps-Howard Radio v. Federal Communications Com’n, 316 U.S. 4, 15-16 
(1942). 

* Rochester Tel. Corp. v. United States, 307 U.S. 125 (1939); United States v. Los Angeles 
& Salt Lake R. Co., 273 U.S. 299 (1927). 
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ple of the type of order which has been excluded was presented in Umited States 
v. Los Angeles & Salt Lake R. Co.*° There the Court said, ““The so-called order 
here complained of is one which does not command the carrier to do, or to re- 
frain from doing, any thing; which does not grant or withhold any authority, 
privilege, or license; which does not extend or abridge any power or facility; 
which does not subject the carrier to any liability, civil or criminal; which does 
not change the carrier’s existing or future status or condition; which does not 
determine any right or obligation.” And in the recent and leading case of 
Rochester Telephone Corp. v. United States," it was said, “Where the action 
sought to be reviewed may have the effect of compelling conduct . . . . but only 
if some further action is taken by the commission . . . . the order sought to be 
reviewed does not of itself adversely affect complainant but only affects his 
rights adversely on the contingency of future administrative action. .... In 
view of traditional conceptions of federal judicial power, resort to the courts in 
these situations is either premature or wholly beyond their province.” 

The regulations complained of in the instant case were worded in such a way 
that on first reading they appear to be the type described in the above quoted 
paragraphs. Indeed, Mr. Justice Frankfurter, who wrote the opinion in the 
Rochester case, led the dissent in this case. (The order of itself did not require 
anyone to do anything, he said, and hence was not a final, enforceable order, 
subject to review. It could not be binding on the stations, he explained, because 
it was not addressed to the stations, but only to the commission itself. And de- 
spite the tenor of finality in the order, it could not be binding on the commission 
itself because, first, an administrative agency is always free to amend its own 
regulations, and, secondly, because the act, in fact, requires a notice and hearing 
before any license is denied or revoked.’ The commission must determine 
whether the particular station’s operation accords with “public interest, con- 
venience, and necessity.’”"4/ Because of this clause in the statute, no generally 
applicable statement made prior to the individual licensing proceedings could 
be conclusive, the dissent indicated, for the commission was legally incapable of 
relieving itself ahead of time of its statutory obligation to examine each applica- 
tion on its merits! 

The majority, however, reasoned less technically. “It is not an answer,” they 
said, “to say that the regulations are addressed only to the Commission ... . 
and that accordingly all stations are left free to enter into contracts or not as 
they choose. They are free only in the sense that all those who do not choose to 
conform .... are free by their choice to accept... . loss of . . . . licenses.’ 

_ 273 U.S. a99 (1927). 
™ Thid., at 309-10. 
* 307 U.S. 125 (1939). 
13 Tbid., at 130. 
*4 48 Stat. 1093 (1934), 47 U.S.C.A. § 309(a) (Supp. 1941). 
*s Columbia Broadcasting System v. United States, 62 S. Ct. 1194 (1942). 
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And the mere fact that the commission might amend this pre-licensing standard 
did not lessen the present damaging effect of the order. The commission had 
said that no license would be issued to anyone signing certain contracts, and 
ordinary businessmen owning stations had a right to believe it meant what it 
said. Therefore, since loss of license" is the most drastic of penalties for a radio 
station, conformity to the prescribed plan was only to be expected.) It would be 
the rare station which would dare risk such a penalty merely on the chance that 
the commission might change its mind at a hearing, or that its decision might be 
reversed on appeal from the licensing proceedings. Conformity by all or a ma- 
jority meant that one by one they would and did notify the network that they 
would not renew their existing contracts. This, according to the complaint, was 
leading rapidly to a complete disruption of the plaintiff’s business. Such a con- 
sequence seemed sufficiently injurious to the court to form the basis of a cause 
of action in equity. 

(Had the harm caused by the order been less complete, review might easily 
have been denied.) In United States v. Los Angeles & Salt Lake R. Co.," review 
of a property evaluation order was denied, although the plaintiff argued that the 
unjustifiably low valuation which had been placed on its property was greatly 
impairing its credit. In another case the Court refused to review an order to ap- 
pear at a hearing although the plaintiff complained that unless the hearing were 
restrained, it would be put to great expense and inconvenience.” 

( A large number of orders, on the other hand, have been extended review 
when more severe harm was caused, as in the instant case.’® It should be noted, 
however, that in each of this latter group, the order challenged was immediately 
enforceable by criminal prosecution, injunction, or fine, and not, as here, by a 
further administrative proceeding. The dissent, with reason, cited the doctrine 
which requires exhaustion of all administrative remedies before judicial relief 
can be had. The Court, however, has never applied the doctrine strictly, and 
the instant case accentuates its ineffectiveness as a deciding factor. Actually the 
dissent appears to have been swayed more by a general reluctance to restrict the 
administrative process in a borderline situation.) One foreseeable consequence 
which may have been feared is the discouragement of the plan suggested by the 
Attorney-General’s Committee on Administrative Procedure. This committee 
urged that licensing agencies make public their policies whenever possible, as an 

*6 The act authorizes the commission to revoke a license for any reason which would justify 
failure to grant one on original application. 48 Stat. 1093 (1934), 47 U.S.C.A. § 312(a) (Supp- 
1941). Hence, the announcement that “‘No license will be issued’’ under certain conditions 
may mean as well that “Any license will be revoked’”’ under the same conditions. 

1 273 U.S. 299 (1927). ** United States v. Illinois Central R. Co., 244 U.S. 82 (1933). 


*9 Rochester Tel. Corp. v. United States, 307 U.S. 125 (1939); Powell v. United States, 300 
U.S. 276 (1937); American Tel. and Tel. Co. v. United States, 299 U.S. 232 (1936); United 
States v. Baltimore & Ohio R. Co., 293 U.S. 454 (1934); Chicago, Rock Island & Pacific R. Co. 
v. United States, 284 U.S. 80 (1931); Assigned Car Cases, 274 U.S. 564 (1927); Kansas City 
So. Ry. v. United States, 231 U.S. 423 (1913); Interstate Commerce Com’n v. Goodrich Tran- 
sit Co., 224 U.S. 194 (1911). 
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aid to predictability.*° If these pre-licensing statements are to be subjected to 
immediate judicial review, however, agencies can scarcely be expected to make 
them freely, 

The instant case is a warning that these announcements, though addressed 
only indirectly to members of the public, and enforceable only on the contin- 
gency of an administrative hearing, are nevertheless reviewable if they invite re- 
liance by the ordinary businessman, and this reliance results in irreparable harm. / 


RIGHT OF MUNICIPAL CORPORATION TO DISPOSE OF 
PROPERTY ACQUIRED BY CONDEMNATION* 


In 1914, the Sanitary District of Chicago acquired certain land by condemna- 
tion under a statute providing, “Such sanitary district may acquire by purchase, 
condemnation or otherwise, any and all real and personal property, right-of-way 
and privilege . . . . that may be required for its corporate purposes... . and 
when not longer required for such corporate purposes, any such sanitary district 
may sell . . . . all such real and personal property, right-of-way, and privilege.’ 
The condemnation order awarded compensation “for the taking of said fee sim- 
ple title of said real estate for the corporate purposes of said petitioner and for all 
other lawful purposes.” In 1937, the Sanitary District undertook to sell and 
convey the land to the defendant. Upon a tender of a warranty deed, the de- 
fendant declined to accept on the ground that the Sanitary District had only a 
right-of-way and not the fee simple. The Sanitary District then sued for specific 
performance of the contract. The defendant argued that the condemnation 
statute did not authorize the taking of a fee simple and furthermore, that if it 
did, it was unconstitutional because it would permit the Sanitary District to 
condemn for a private use in violation of the Illinois Constitution. From a de- 
cree for the Sanitary District the defendant appealed. Held: Affirmed. The 
statute authorized the taking of the fee simple and the statute was not uncon- 
stitutional. The Sanitary District had acquired a fee simple which it could con- 
vey to the defendant in performance of the executory contract. The Sanitary 
District of Chicago v. Manasse.* 

The decision seems sound. The express stipulation in the Illinois Constitu- 
tion which limits the interest which may be condemned for railroad tracks to an 
easement? and the omission of a similar limitation in the sections of the consti- 
tution and of the statutes applicable to this case would appear to bring the case 
within the maxim, expressio unius est exclusio allerius. 

2° Administrative Procedure in Government Agencies: Report of the Committee on Ad- 
ministrative Procedure, 77th Cong. 1st Sess., at 26-27 (1941). 

* The Sanitary District of Chicago v. Manasse, 380 Ill. 27, 42 N.E. (2d) 543 (1942). 

t Til. Rev. Stat. (1941) c. 42, § 327. Ina portion of the section which has not been copied the 
sale of specified tracts without the approval of the Department of Purchases and Construction 
is prohibited. 

* 380 Ill. 27, 42 N. E. (2d) 543 (1942). 3 Til. Const. art. 2, § 13. 
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A more important reason for the conclusion that the Sanitary District had a 
fee simple is that the devise of an interest which expires when the property 
ceases to be devoted to public use does not protect owners of property against 
overzealous or corrupt public officials. The danger that property will be taken 
for a purpose other than a public use is not great since the courts scrutinize care- 
fully the program in connection with which condemnation is sought.‘ More- 
over, the history of the building of the railroads in Illinois does not indicate that 
the constitutional provision which prohibits the condemnation of a fee for a rail- 
road right-of-way has discouraged the construction of railroads and thus pro- 
tected the owners of Illinois land against the promoters. 

From the point of view of the individual owner, even if the interest taken is 
limited to an easement or a determinable estate, his loss is usually as great as 
though the fee simple had been taken because, 1) so long as the public use con- 
tinues, it is not usually feasible for the owner to make any use of the land, and 2) 
since the date of the termination of the use cannot be fixed more definitely than 
“‘when the use ceases,”’ the value of the interest retained is nominal. Consequent- 
ly the owner should receive, and doubtless does receive in most cases, compensa- 
tion for an interest which will endure forever. Should the interest taken expire 
because the public use is abandoned, the former owner, having been fully com- 
pensated, acquires a windfall. Moreover, the inability of the public agency to 
put the land on the market may well cause the continuance of unsound public 
enterprises which would otherwise be materially modified or liquidated and the 
proceeds applied to new projects which were more useful.’ 

A method which would afford the maximum of protection to owners without 
unduly limiting the public agencies would be to give the owner whose land has 
been condemned a right of pre-emption if the property is put on the market. 
Such a right is given under certain conditions by the English Lands Clauses 
Consolidation Act, 1845. But even though a right of pre-emption has not been 
authorized in Illinois, the conclusion that the interest of the Sanitary District 
was a fee simple which might be sold is both desirable and clearly justified by 
the Illinois Constitution and statutes. 


4 Tedens v. The Sanitary District of Chicago, 149 Ill. 87, 36 N. E. 1033 (1894). 

5 Steam Railways—Miles of Road Owned, by States: 1860 to 1939, Statistical Abstract of 
the United States 460, table 498 (1941). This table indicates that nearly 8,000 miles of railway 
lines have been built in Illinois since the adoption of the constitution which reserves the fee in 
lands condemned for railroad tracks. 

6 In one case it was said that “It is a fair assumption that a condemnation price is always 
about three times the price which could otherwise be obtained ” U.S. v. Certain Land in 
Falls Twp., 38 F. (2d) 109, 110 (1930). 

1 This difficulty is noted in the Chicago Bureau of Public Efficiency Report on Excess Con- 
demnation 50 (1918). To avoid the difficulty an attempt was made in the Illinois Constitu- 
tional Convention of 1920-1922 to eliminate the clause which prohibits the taking of the fee for 
railroad tracks. Britton, Constitutional Changes in Eminent Domain in Illinois, 2 Ill, L. Bull. 
479, 506 (1920). 

§8 & 9 Vict., c. 18, §§ 127-30 (1845). 
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Corporate Executives’ Compensation. By George Thomas Washington.* New York: 

The Ronald Press Company, 1942. Pp. xii, 519. $7.00. 

This book is on the “must list” for the corporation lawyer. As announced in the sub- 
title, business as well as legal aspects of executives’ compensation plans are considered, 
and the entire volume is of interest to businessmen as well as their counsel. It deserves 
to be considered a “lawyers’ book,” however, for it is practical in the sense that it con- 
tains full theoretical analysis and does not oversimplify. The author conceals neither 
the difficulty of the problems nor the confusion in the decisions. The publication of 
such a book by the Ronald Press furnishes a reminder to lawyers that the most useful 
law books are not always those brought out by the law publishers. 

Mr. Washington has presented an elaborate treatment of all types of executive 
compensation, including profit-sharing plans, stock bonuses, stock options and bargain 
purchases, deferred compensation and tax reimbursement plans, pensions and annui- 
ties. In connection with each type of compensation arrangement, tax questions are 
analyzed in detail and attention is also given to problems to be anticipated in drafting 
the agreement. The author has made a study of compensation plans of many of the 
largest corporations as embodied in agreements filed with the Securities and Exchange 
Commission. ' 

Chapter 11, entitled The Adoption of the Contract, contains a careful and exhaus- 
tive discussion of familiar legal problems such as those presented by self-dealing and 
retroactive compensation and the effect of shareholder authorization. At times the 
attempt to classify the decisions is overelaborate, as with the analysis of the problem 
of self-voted salary arrangements.' Here the cases are grouped not only according to 
their holdings, but also according to a division of states as “void” or “voidable”’ juris- 
dictions; that is, jurisdictions in which the courts more frequently use one or the other 
of these terms in condemning self-dealing. The reader is not surprised to learn that this 
difference in language gives no safe indication of the effect of self-voting. 

Part II deals with legal controls over the size of compensation payments. The ma- 
terial is fascinating and is presented in a manner at once interesting and accurate. As 
throughout the book, the author is neither muckraker nor apologist. Detailed con- 
sideration is given to the litigation concerning Bethlehem Steel, National City Bank, 
and Warner Brothers Pictures, as well as the perennial American Tobacco litigation. 
The discussion is concluded by a section on The Lawyer’s Task, in which reference is 
made to Mr. Justice Stone’s comments on the responsibility of the Bar for some of the 
evils of excessive bonuses.? While the author protests that it is unfair to ask the lawyer 
to pass upon the reasonableness of compensation payments, he believes it entirely fair 

* Professor of Law, Cornell University Law School; member of the New York Bar and the 
Federal Bar. 

* Pp. 199-202. 

2 Stone, The Public Influence of the Bar, 48 Harv. L. Rev. 1, 9 (1934). 
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to ask counsel to insist on “the observance of standards of good faith and arm’s-length 
bargaining.’’ 

Part III consists of five chapters on Problems of Indemnity and Reimbursement. 
Here is material of the greatest current interest. As the author puts it, the past few 
years have seen the development of a new corporate “fashion,” clothing directors with 
agreements of indemnity which protect them in varying degrees from loss in connection 
with suits brought by shareholders. The author persuasively argues the case for cor- 
porate reimbursement of the cost of successful defense of such suits. He presents a 
thorough discussion of the cases which leave the matter in serious doubt in most states 
and approves agreements which provide for such reimbursement. 

Mr. Washington goes on to ask, “What should be the rule where the suit is settled 
before trial?”’* This is obviously a more difficult problem and the author’s researches 
have apparently not resolved his doubts. He first answers, “It would appear that the 
directors are not entitled to reimbursement, at least in the absence of exceptional cir- 
cumstances.’’s But on the next page he is impressed by the “heavy premium” which 
denial of reimbursement would place on subterfuges and concludes: “It would seem 
better to place the whole matter on a fair and open level and allow reimbursement 
when it is honestly deserved.” In the same vein he characterizes as “so aptly drawn as 
to merit quotation in full” a pending bill relating to directors of national banks. Under 
this bill, reimbursement may be given in cases of settlement, but only with the ap- 
proval of shareholders. The chapter closes, however, with the author still searching for 
the rule which, in the absence of statute or agreement, “will do justice to directors and 
stockholders alike.” “Such a rule would seem to require that directors who have suc- 
cessfully defended their administration on the merits of the suit should be reimbursed from 
corporate funds, the grant of reimbursement to be in the discretion of the trial court, 
guided in doubtful cases by the views of stockholders and disinterested directors.””? 

The question recurs in the chapter dealing with types of indemnity agreements. It 
is recognized that the problem of settlements presents a “key difficulty’ and that in 
dealing with it “questions of some complexity arise.”® On the one hand, “If the cor- 
poration has thereby been deprived of a real possibility of recovering a substantial 
judgment, it is clear that the directors should not be reimbursed . . . .” but “If the suit 
is not meritorious, . . .. more of an argument can be made for reimbursement.” The 
author realizes, however, that “any conclusion that the suit is not meritorious is sub- 
ject to grave doubt’’* and, “The chief difficulty is, of course, that we cannot rely on the 
views of the directors or their counsel as to the merits of their own point of view.”™ 
Under the circumstances, therefore, “‘the safest rule would seem to be that directors 
who settle should not be reimbursed. In some cases, settlement at the expense of the 
corporation itself may be justifiable: here, reimbursement of payments made by direc- 
tors may perhaps be proper, if full disclosure of the proposed reimbursement has been 
made, in advance, to a court or to the stockholders or both.” 

The same problem—“difficult indeed to solve” —occupies the last pages of the text, 


3 P. 309. ®P. 403. 
+P. 353- * P. 379. 
5 Ibid. 1° Pp. 379-80. 
*P. 355. 1 P, 425. 
7 Ibid. (italics added). ™P, 380. 
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in connection with the recent New York statutes." Once again Mr. Washington shows 
his scholarly balance, his agony of indecision. He is not the only writer, of course, who 
has hesitated between a desire for full protection of honest fiduciaries and a belief in 
the value of prophylactic rules. I have a strong suspicion that I am in no position to 
cast even a sympathetic stone. 

Wier G. Katzt 


American Legal Records, Vol. 4: The Superior Court Diary of William Samuel John- 
son, 1'772-1773. Edited by John T. Farrell.* Washington: American Historical 
Association, 1942. Pp. Ixv, 293. $7.50. 

As the fourth volume in its American Legal Records series, the American Historical 
Association has selected for publication the Diary of William Samuel Johnson, Judge 
of the Superior Court of Connecticut from 1772 to 1773. The volume includes the 
Diary, consisting of cases noted by Johnson for a few months in the winter of that 
year, together with pertinent illustrative material—writs, pleadings, depositions and 
other file papers—added by the editor. Mr. Farrell has prefaced it with a valuable in- 
troduction, in which he discusses the pre-Revolutionary court system in Connecticut, 
civil procedure and criminal process, and gives a short account of Johnson and his 
contemporaries. A brief foreword by Judge Charles E. Clark, and a few additional pages 
devoted to sketches of attorneys practicing before the Court, complete the volume. 

The book is full of interest and is a valuable contribution to the legal and historical 
literature of the period; it should, as Mr. Farrell hopes, be welcomed by all scholars who 
can find useful information in legal records. Johnson’s career touched many sides of 
life in the eighteenth and early nineteenth centuries. A man of wide literary interests, 
he was also thoroughly conversant with the English common law. Always prominent 
in public affairs, he was, in addition to his term on the Bench, important in the forma- 
tion of the Federal Constitution and became a Senator from Connecticut in the first 
Congress. He finished his career as President of Columbia College. 

The historian will find in the volume many points of interest. On the one hand, in 
the Introduction, there is an account of the development of the writ system in England 
and its adoption by Connecticut; there is also a provocative discussion of the origin of 
the Grand Jury in a form peculiar to Connecticut. On the other hand, in the Diary are 
cases shedding light on slavery in the North, restrictions against gaming, marital rela- 
tions, and the local poor law. And in the parties’ complaints and witnesses’ depositions 
we frequently have the strong flavor of pithy Yankee language. 

The lawyer will appreciate the value of the Diary when it is first said that the court 
on which Johnson sat and heard the cases here noted was, normally speaking, the high- 
est court in the colony. Although an appeal might lie in certain cases to the General 
Assembly, most important questions of law were decided in the Superior Court. In 
the second place, although the Diary is not an official report, Johnson himself was well 
trained as a lawyer. He had systematically studied the English reports and abridge- 
ments, and had broadened his knowledge by readings in Hale, Fortescue, and Puffen- 
dorf, as well as by frequent attendance on the English courts when in that country 

13 Pp. 426-27. 
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as agent for Connecticut. Styled “Father of the Connecticut Bar,” he was one of the 
first to make the study of law a full-time job and to remove it from the domain of more 
or less proficient amateurs. Hence from the cases in his Diary it is possible to form a 
pretty accurate picture of certain sides of the law as it was in Connecticut in the third 
quarter of the eighteenth century. : 

For the most part the causes of action are not unusual: debt, account, appeals from 
probate, slander and libel, real actions and the like bulk large. Many of them are strik- 
ingly modern; others remind us that much of the law was still in its infancy. Thus, 
negligence comes up but once, which is not surprising in view of the fact that the de- 
velopment of the law of negligence is largely a product of the nineteenth century. On 
the other hand there are a large number of divorce cases in which the petitions were 
granted—and this a good hundred years before divorce was recognized by the English 
courts. An interesting case in conflict of laws is that of Desire Rawson, which seems 
well in advance of its time. Mrs. Rawson and her husband had lived in Massachusetts 
Bay; with his consent she had removed to Connecticut and there sued him for divorce 
on the ground of cruelty. Although the court had some doubts as to its jurisdiction, 
since the husband was domiciled in Massachusetts, they seemed to regard his consent 
as sufficient to establish a separate domicile for the wife in Connecticut, and the petition 
was granted. 

On the whole, however, one is struck by how closely the law of Connecticut was in 
line with the English law of the day. It would be interesting to know whether John- 
son’s influence was at all important in bringing this about. In trespass and case, the 
classic forms of action were closely followed. Elsewhere, the English reports and 
abridgements are frequently cited; so too the law merchant. In a suit brought on an 
insurance contract to recover the value of a vessel, the court refused to presume she had 
been lost in the “late terrible Hurricane,” but followed the rule of the law merchant 
that twelve months must elapse before loss could be presumed. But what the lawyer 
misses is some general account in the Introduction of the “‘state of the law” in Con- 
necticut at the time, similar to what Professor Chafee did for Massachusetts Bay. 
Admittedly the case material in the Diary is scant for this purpose, but it could have 
been supplemented from the Superior Court files to which Mr. Farrell had access. Not 
even the index contains references to more than a few of the conventional legal classi- 
fications: for example, bailment is not distinguished from simple contract. Again, it 
would have been interesting to know whether by comparison with others of the time 
these cases are characteristic of the period or whether Johnson’s common law training 
makes them exceptional. 

One or two points in the introductory material cannot pass unchallenged. The 
reader should be cautioned as to what Mr. Farrell says about the action of book-debt.? 
The action was not peculiar to Connecticut but is found also in Massachusetts and the 
Carolinas.? Closely related to the colonial practice of allowing parties’ account books 
to be put in evidence at the trial, the Connecticut action is recognized by a statute of 
1769.4 As to its source, it might have been judicious to consult Wigmore before pinning 

t a9 Publications of the Colonial Society of Massachusetts, xviii-xciv (1930). 

Pp. xxv-xxvi. 

3 a Cases on Evidence 506-8, note (1892); Wigmore, Evidence (3d ed.) § 518, n. 10 
(1940). 

«Conn. L. (1769) 35, 296. Cf. Thayer, op. cit. supra note 3, at 515 note. 
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it chiefly to English local customs; the shop-book rule at least was well known at com- 
mon law in England in the 1600’s.s A reminder, too, should perhaps be given that the 
Connecticut intestacy law‘ was declared null and void by the Privy Council in 1728 in 
the case of Winthrop v. Lechmere." 

In general, however, the editing has been competently done,* and the volume is one 
for which historians and lawyers alike should be grateful. It will be a long time before 
the history of American law can be written; the publication of diaries and unofficial 
papers, as well as of court records, must come first, if the stage of accurate generaliza- 
tion is to be reached. In editing Johnson’s Diary, Mr. Farrell has made a significant 
contribution to this effort. 

Grorce L. Hasxinst 


Constitutional and Legal History of England. By Marshall M. Knappen.* New York: 

Harcourt, Brace & Co., 1942. Pp. x, 607. $3.25. 

This book is apparently the outcome of a feeling, caused in great part by the recent 
lawlessness of Nazism and Fascism, that past historians of our common heritage of con- 
stitutional liberty in England and America may have failed to give due weight in their 
accounts of the growth of the constitution to the influence of the private law upon the 
public, and to the historic role of the former as probably the chief obstacle to the de- 
velopment of a royal absolutism. That impression is undoubtedly sound, and it is one 
that no previous generation could possibly feel as vividly as we do, face to face as we 
are with the suppression of all private right and the emphasis on “reason of state” 
which constitute so large a part of contemporary totalitarianism. 

It is strictly true that our constitutional history must be rewritten with the common 
law more in mind than has been usual in the past. Before the sixteenth century there 
was little clear recognition of our modern distinction between public and private law, 
and even the prerogative of the king was discussed in the same terms as the right of the 
subject: both were but parts of the ancient customary common law the bulk of which 
was treated as the law of property. It is obvious, therefore, that a true grasp of the 
growth even of “the law of the constitution” is absolutely dependent upon an under- 
standing of the history of what we now call the private law, and upon some mastery 
even of the technicalities of the English land law. This is true primarily of the medieval 
development, but it remains true in great though diminishing measure down to a very 
late period of our constitutional history, and is not negligible even now. The notion of 
legislative sovereignty had little practical application in England before the Reforma- 
tion Parliament, and later conservative upholders of the law against the will of the king, 
such as Sir Edward Coke, were merely harking back to an earlier period and an ancient 

5 Wigmore, op. cit. supra note 3, at § 1518. 

*P. xxxii. 

15 Mass. Hist. Soc. Coll. (6th series) 496 (1892). See also 5 Conn. Hist. Soc. Coll. 418 et 
seq. (1896). 

* It may be noted, however, that the Assize of Clarendon is not spelled “Clarenden” (pp. 
xl, 279), and that Maitland and Ames do not spell “seisin” with a s (p. xxxiii). 
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custom of which the memory of man runneth not to the contrary. Proprietary rights, 
personal rights, the privileges of the Commons, and even the rights of the Crown, all 
were regarded as an ancient heritage, and can be understood only as such. 

It was some such considerations as these, no doubt, that led Dr. Knappen to at- 
tempt to combine under one cover “the constitutional and legal history of England” as 
he does in this volume. 

In his treatment of this subject, the author divides the history of England into six 
parts: the Anglo-Saxon period from about the year 450 to the Norman Conquest; 
what he calls “the height of the middle ages,” from 1066 to 1307, the year of the death 
of Edward I; “the late middle ages,” from 1307 to 1485 and the accession of the Tu- 
dors; “the Tudor-Stuart Absolutism,” 1485 to 1714; “oligarchic liberalism,” 1714 to 
1822; and “the trend to democratic liberalism,” 1822 to 1941. In each of these periods 
there is a sketch of the general history, followed by a chapter entitled “the distribution 
of power,” then a description of “the machinery of government,” and finally an account 
of the development of law subdivided into sections dealing successively with the courts, 
procedure, the legal profession, legal literature, and the substantive law, criminal and 
civil, in its various branches. 

Throughout the discussion of these topics the author shows a familiarity with the 
whole subject and with its extensive literature. Aside from some points of detail and 
matters still under debate, there are few specific statements in the volume to which a 
reviewer could rightfully take exception. 

My own chief criticism is of a different kind, if mere queries may be called a criti- 
cism. I remain unconvinced mainly of two things after reading this volume: first, 
that the author has succeeded in weaving together the strands of the history of the 
private and the public law—the all-important thing most in need of doing; or that he 
has really accomplished much more in this book than include for the first time within 
two covers independent and little integrated accounts of subjects which have hitherto 
been treated in separate works. Secondly, I am left wondering whether it is ever pos- 
sible to convey a true or a worth-while idea of the progress of a system as intricate as 
that of our common law in words of one syllable. A reader who has to be told that 
Jennie Geddes’ “lug” means her ear is hardly one to understand the “mystery of sei- 
sin,” the succession of the forms of action, the niceties of springing uses, or the signifi- 
cance of Taltarum’s Case. In short, I question the feasibility of the watering-down of 
the history of English law to the point where a student of twelve can be expected to 
understand it, and I doubt whether this is the best method to be followed in a book 
avowedly “intended particularly for legal and prelegal students.”” The author’s preface 
indicates that he has made this attempt to meet a “ ‘new plan’ law curriculum,” and it 
is not clear that he likes the order of studies in that curriculum any better than I do. 
The main objections that I think might legitimately be made to this book, therefore, 
imply no question of its author’s competence, but rather the wisdom or even the possi- 
bility of writing any book on such lines that could be of much use to “legal and pre- 
legal students.” Complicated things may be and should be made clear, but only by dis- 
tortion can they be made simple. The history of English law should be postponed in 
any curriculum, however abridged, till students are mature enough to grasp the charac- 
ter and significance of our common law, and to appreciate its unique importance in the 
development and the maintenance of our constitutional safeguards. 

This book, therefore, seems to me to be an attempt to do the impossible, and I think 
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it is made so by the prescriptions the author feels bound to follow, rather than by any 
incompetence or failure of his own in complying with them. 


Cuartes H. McItwaint 


Elements of Police Science. By Rollin M. Perkins.* Chicago: Foundation Press, 

1942. Pp. xxii, 651. $4.75. 

It is a safe statement to make, that there is general agreement that our American 
police machinery is on the whole far—very far—from the efficiency at which it ought to 
be. Various factors have been pointed out as responsible, all of them unfortunately 
only too real. One of them, political interference or even control, is widely known and 
appreciated—the problem there is what to do about it. Others, unhappily, are scarcely 
even recognized by the man in the street. For example, the inevitable breakdown of 
effective work so long as our police efforts are crumbled up and dispersed into thousands 
upon thousands of separate, independent and largely non-cooperating little forces. But 
a factor of inefficiency that ranks only below the two just mentioned consists in the in- 
adequate training (if not the complete lack of it) given, by and large, to police recruits. 
In the face of a change that has made the one-time police job into a genuine profession, 
if it is to be handled adequately, the training program to make a real police officer out 
of the recruit (or even out of the veteran) has largely been at a standstill, or has ad- 
vanced only by fits and starts in a few favored communities. Of course there are ex- 
ceptions—the municipal schools of New York and Cincinnati, the regional schools of 
New York State, and the various school projects of the Federal Bureau of Investiga- 
tion, to name only a few, prove that. But in the main the area of police training shows 
only a history of little or no progress. To an overwhelming extent, though we demand 
prior training before we give licenses to our beauticians and hairdressers, our morti- 
cians, barbers and horseshoers, we are completely ready to turn a man out on the street 
as an “officer,” armed with a revolver and with life and death power over his fellow 
citizens, with only the single safeguard that he must be politically acceptable to the 
local bosses. 

What is to account for this utterly illogical complacency? First and foremost un- 
questionably is general apathy, and even hostility, to training. The veteran police 
officer resents the idea that there are things to be learned that he does not know about. 
What was good enough for him when he was a young fellow and toughs were tough, is 
good enough for the young fellows of today. Perhaps subconsciously there is even a 
dim fear of the “showing-up” that the new methods might mean for him if they were to 
gain this entering wedge. Whether or not these are the correct explanations of the 
veteran’s hostility, there is little room for doubt that this hostility by the police them- 
selves is the major hindrance to improvement. Where the police themselves refuse to 
recognize their calling as a profession, the general public can hardly be blamed for tak- 
ing them at their own low estimate. Public apathy will show little change until police 
opinion itself is changed by a new generation of more enlightened police officers. That 
is the sort of truly constructive, long-range work that is being carried on by such intra- 
professional groups as the International Association of Chiefs of Police, with its pro- 
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gram of spreading as widely as possible an appreciation of the progress that can be 
made by enlightened police work. 

But public apathy is not the only obstacle. While it is the principal one—if there 
were an insistent public demand for adequate training, the difficulties would soon 
enough be swept away—there are at least two others. One of these is rooted in that 
perennial trouble-maker already referred to—the fragmentation of our police organiza- 
tion. With the average American force actually only four men strong and with the 
huge majority below that figure, it is simply out of the question for most departments 
to run an independent training school. Obviously the answer is cooperation, either 
along the line of a cooperative school run by a group of cities jointly, or by school facili- 
ties set up by a larger unit such as the state police or the Federal Bureau of Investiga- 
tion. There is likely to be scant local enthusiasm for such pooling of efforts—it smacks 
too much of an admission of one’s own failure to reach perfection single-handed. Better 
to do without the training than to make such an admission. 

The last obstacle referred to, that has crippled progress in schooling, lies in the woe- 
fully inadequate textbook material for school use. Since, to a large extent, entirely 
untrained “teachers” are relied upon, this final difficulty has often been the last straw. 
Hence the appearance of a well-rounded text in this field is a matter of much more 
significance than it would be in any other. The present volume aims to fill this need. 
Mr. Perkins, who is partly its author and partly its editor, has gathered together, as 
separate chapters, a wide range of articles, many, if not all, of which have already ap- 
peared elsewhere, each dealing with a single phase of police work, and running the 
gamut from finger-printing to police courtesy. Each is by a writer of special experience 
in his subject. Naturally in such a collection the degree of excellence varies, and here 
and there criticisms suggest themselves. But far more important is the fact that each 
article is bound to contribute its sizable bit to the teaching of the whole. By far the 
best part (and the largest unit in the book) is Mr. Perkins’ own contribution—descrip- 
tions of the law of arrest and of the substantive and procedural criminal law in general. 
The reviewer knows of no other treatment of the law of arrest which even approaches 
the present one in completeness and in clarity of wording—the latter an especially 
important matter in view of the purpose of the book. The treatment of the general 
criminal law is elementary and, of course, not aimed at the needs of the practitioner, 
but it too is admirably set forth to meet the needs of the readers for whom the book is 
meant. The whole book, but particularly Mr. Perkins’ contribution, is well calculated 
to fill a glaring need. There can be little doubt that alert police teachers will give it a 
warm welcome. 

E. W. PutrrKamMmert 


Administration of Municipal Legal Services, The: The Chicago Law Department. By 
Robert W. Siebenschuh.* Chicago: Public Administration Service, 1942. Pp. vi, 
58. $1.50. 

This is a monograph showing how the six separate municipal law agencies which, 
before 1935, supplied legal services for the City of Chicago were reorganized in that 
year into a single law office under the Corporation Counsel; the operation of this office 
and the resulting advantages from unification are also shown. An appendix reproduces 
office forms used for handling litigation and claims. 

t Professor of Law, University of Chicago. 
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The Department of Law of the City of Chicago, serving approximately 3,500,000 
clients and a $5,000,000,000 corporation, is probably larger than any of the private 
legal department stores which transact most of the important law business in the large 
cities of this country. As of January 1, 1941, the personnel consisted of ninety-five 
attorneys, eight clerks, forty stenographers, forty-one investigators and six research 
assistants. This staff attempted to dispose of 117,108 judicial proceedings, prepare 
3,287 legal opinions and communications, examine 1,754 legal documents, and com- 
plete 2,607 legal investigations in one year. 

The way in which so huge an establishment is recruited and conducted is, therefore, 
of importance: first, in the cost to the community and, second, in the effect on the 
government of the city. 

Before reorganization, in each of the years 1928 and 1929, the operating cost of this 
office exceeded $1,000,000. In 1935, the expenses of operation were less than half of 
these yearly expenditures and, with increasing costs, are still less than $750,000. The 
cost of Cincinnati’s legal department in 1941 was $70,325. But comparisons of cost, 
without full knowledge of services rendered and items of expense, are worth very little. 
For instance, it is recounted that the Chicago Law Department maintains an active 
and apparently effective lobby in the Illinois General Assembly, furthering bills spon- 
sored by the city and opposing such as are thought inimical to its interests. Doubtless, 
this expense is especially necessary in Illinois, where the anomaly of our country’s 
second city in population with but a modicum of home rule exists, and where the state 
supreme court has been exceptionally severe in opinions restricting municipal powers. 
Presumably other Illinois cities maintain similar lobbies. It would be a great saving in 
expense for them if there were a league of municipalities performing this work for the 
best interest of all. 

Again, the Chicago Law Department maintains a research division which concerns 
itself not only with factual reports on special legal problems but with “socio-economic 
research,” whatever that is.! To the extent that the research division brought about 
an indexing of the opinions of the office and the circulation of bulletins containing 
court and agency rulings of interest to the staff, it rendered a useful service. Certainly, 
every well organized law office should have an index of opinions, as the same questions 
recur and much duplication of work and possible inconsistencies of opinion are thus 
avoided. But if it is conceded that socio-economic research in connection with the giving 
of legal opinions and trial of cases is desirable, it probably could be made better by an 
independent bureau of governmental research or a municipal reference librarian. The 
trouble with research made in an office which may be subject to political pressure is, 
that the research may lead to a conclusion which is desired, rather than to one that is 
sound. 

The expense of the Chicago Law Department is bound to be larger than it should be 
because, in general, staff appointments are made through the patronage system.’ Mr. 
Hodes, Corporation Counsel, under whom the reorganization of 1935 was effected, 
asserts “that effective service can be rendered even though members of the staff do 


* Mr. Siebenschuh was one of the original members of this division. A foreword is contributed 
by Albert Lepawsky, lecturer, Department of Political Science, University of Chicago, who 
served as the first director of the Research Division, which he regards as “essential if justice is 
to prevail under municipal law.” This division was not recruited under the patronage system. 

? Eighty-five per cent came to the department in this manner. Pp. 19, 20, 21, 29. Cf. New 
York City, where eighty-five per cent of the appointments are made with the assistance of the 
merit system. 
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enter the department through what might be called the political route.” But the author 
of the monograph concedes what everyone familiar with the workings of a patron- 
age system knows, namely, that recruitment over the patronage route results in inferior 
personnel. Furthermore, there is no promise of advancement or of salary increases on 
the basis of merit. Slight opportunity for a career of service in the municipal law 
office exists. The insatiable maw of patronage also makes practically impossible the 
interesting suggested exchange of positions with other law offices in the metropolitan 
district so as to prevent staleness in the staff resulting from being too long immured in 
specialized nooks. Likewise, patronage encourages the setting-up of new legal agencies 
for politically ambitious lawyers who would not get the same recognition if all legal 
services were concentrated in a single office under the Corporation Counsel. 

But more serious than the financial loss resulting from the use of the patronage 
system in public legal employments is its blighting effect on municipal good govern- 
ment. The political lawyer, owing appointment to his patron, not to the head of the 
office, and having no security of tenure, may, unless exceptionally high-minded, render 
opinions which he thinks or knows his sponsor will wish. He may try cases supinely or 
make settlements not in the interest of his client, the city. The fear that the full perform- 
ance of his duty may preclude him forever from the possibility of employment by power- 
ful persons or corporations after being separated from the public legal position he holds 
may haunt him.‘ The fable of the wolf and the lamb illustrates how easy it is to give 
a reason for a conclusion, however unjust and harmful. Sinister forces can prevent 
action that would be for the good of the city by the simple expedient of having an ad- 
verse legal opinion.’ 

The pall of the patronage system over the Chicago Law Department makes the re- 
organization of it, shown in the brochure, a lambent achievement. It is gratifying to 
learn from the foreword “that during the past five years increasing attention has been 
given to the possibilities of improving municipal law services in cities other than Chi- 
cago. In New York, Philadelphia, and Milwaukee, to mention but a few of the larger 
American cities, the movement for administrative reform has affected the law depart- 
ment. Moreover, the National Institute of Municipal Law Officers and the Section on 
Municipal Law of the American Bar Association have shown a growing interest in the 
problems of the organization and management of municipal law offices.’ 


Murray SEAsoncoopt 

3 Hodes, Law and the Modern City 92 (1937). 

4 The author well observes “that a municipal law department exercises considerable influ- 
ence upon the formulation and execution of policy The opinion of the Corporation Coun- 
sel is often the decisive factor in the City Council’s deliberations on whether or not to engage 
in this public service undertaking or to enter into that field of regulation . . . . ‘finding and de- 
claring the law’ is in part dependent upon the attitude and the social philosophy of the lawyers 
in the department.” Pp. 3-4. 

5 It is not suggested that there is any impossibility in utilizing the merit system in public 
legal offices. See Kaplan, The Lawyer in the Civil Service—Recruitment, Selection, and Oppor- 
tunities (1939); Seasongood, Should the Merit System Be Used in Making Appointments of 
Lawyers for Public Service? 15 U. of Cin. L. Rev. 209 (1941). 
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Future of Government in the United States, The: Essays in Honor of Charles E. 
Merriam. Edited by Leonard D. White.* Chicago: University of Chicago Press, 
1942. Pp. xvi, 274. $3.50. 

This collection of essays, written in honor of Charles E. Merriam by a group of his 
former students, is a striking tribute to the range of interests and the stimulating 
imagination of the man who taught them. Each scholar properly pays a debt, in his or 
her own particular field of work, not only to the teacher who guided the student, but to 
the thinker who has made some significant contribution to that particular aspect of the 
study of politics. 

The first essay is autobiographical; Merriam traces the course of his thought and 
experience from early schooling through his first scholarly work in the field of political 
theory, and on to his experience in practical politics and administration. The present- 
day student of politics must note with admiration, perhaps with amazement as well, 
how the tale of these activities parallels the development of new methods of study and 
research in political science, and indeed, in the whole realm of the social sciences. The 
remaining essays in the book likewise reflect this expanding range of interests, and 
show the solid fruit of the new purposes and methods. 

The substance of the book as a whole may be described in a few categories. The 
classic subject of political theory is represented by Hyman Cohen’s discussion of sov- 
ereignty, which sets forth the present status of the concept in the face of the growth 
of ideas of a world order, and the shift of authority within the state itself. Closely re- 
lated to this field of philosophy is the analysis of the psychological factors in political 
behaviour, always a particular concern of the faculty of political science at the Uni- 
versity of Chicago, and represented here by Harold Lasswell’s essay on “The Develop- 
ing Science of Democracy.” 

The field of public administration receives attention in all its important aspects. 
Albert Lepawsky brings his long study of the problems of urbanism to bear upon the 
prospects for the future organization of metropolitan communities; John A. Veig 
assesses the structure and functions of planning agencies; Joseph P. Harris studies the 
function of the manager in the modern state service; Leonard White, the editor of the 
volume, forecasts the organization, training, and functions of the public service, with 
attention to the possibilities of a civil service for international organization; V. O. Key 
tackles the knotty and eternal problem of the relation of politics and administration. 

The party system and the techniques of party action are subjected to analysis. 
Harold Gosnell reviews the economic and social groupings that will affect the major 
American parties; and Louise Overacker makes a shrewd estimate of the sources from 
which the party war chests are filled, and the purposes for which the treasure is ex- 
pended. 

Two essays escape classification, but they nevertheless reflect the alertness of the 
author honored by the whole volume. Leo Rosten contributes a brief but suggestive 
analysis of the function of the press in the modern democratic state; Frederick Schu- 
man makes a plea for American recognition of her obligations to the establishment of 
a stable world order. 

Any reviewer must shrink from an attempt to evaluate this collection of essays. 


* Professor of Public Administration, University of Chicago. 
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Collectively the twelve authors outnumber overwhelmingly the single critic; individu- 
ally each is an expert of substantial reputation. The general subject, however, perhaps 
opens the way for some comment. It is the Future, and however many and distin- 
guished these prophets, this reviewer will inhabit that future at least one-twelfth as 
much as they! 

The marshalling of facts—even though the limitations of space require summary 
statement—that is shown in Miss Overacker’s essay, bringing her earlier studies up to 
date, seems a valuable way of estimating future trends. The same method is admirably 
exercised by Professor White in his study of the public service, by Professor Gosnell 
when he examines the salient features of the parties, and by Professor Veig when he 
assesses the work of planning agencies. These sections of the book bring solid informa- 
tion to the reader at the same time that they suggest ideas. The other authors have 
written suggestive and penetrating commentaries, and it is doubtless this reviewer’s 
misfortune that the elaborate terminology of Lasswell’s social psychology, and even 
the appropriate eloquence of Schuman’s forecast of America’s place in world affairs, 
suggests less to him than do the other short studies. 

These are, however, mere statements of prejudice. The book as a whole is provoca- 
tive and stimulating; and is an appropriate and valuable tribute to the great scholar to 
whom it is dedicated. 

Pur W. Bucxt 


A Study of the Law of Opinion Evidence in Illinois. By Willard L. King and Doug- 
lass Pillinger.* Chicago: Callaghan & Co., 1942. Pp. xii, 389. $6.00. 

The writer of a legal treatise today is faced with a dilemma for which there is often 
no solution. The practicing attorney requires that a text be exhaustive; that it treat 
every point in the field which it purports to cover and consider; that, at least, it cite 
substantially every relevant case. Yet the increase of printed judicial opinions in the 
last half century has been such that principle tends to become lost in detailed treat- 
ment of any save the most minute point. As a result the recent output of legal scholar- 
ship has tended toward one or the other of two forms: the law review article intended 
to explore some single point of doctrine, and the multi-volume treatise which by its 
very size must serve as a reference work to be consulted like an encyclopedia but 
seldom read or studied as a whole. In this text on opinion evidence the authors have 
taken a middle road. By selecting for consideration a single, broad but manageable 
topic, and then limiting themselves to the precedents in a single state, they have been 
able to combine thorough and complete coverage with a clear and understandable 
outline. Like the late Albert Kales, they have demonstrated that, granted the neces- 
sary scholarship and understanding, an entire subject in the law can be analyzed, de” 
veloped, and demonstrated from the cases of a single state. 

It cannot well be doubted that the rule excluding opinion evidence deserves such 
careful treatment. Even those who most strongly question the justification of the 
rule admit its practical importance. Thus Judge Learned Hand is quoted by the 
authors for the proposition that the rule against opinion evidence “is the most annoy- 
ing rule in its application that I know.” If the most annoying of all the rules of evi- 


+ Professor of Political Science, Stanford University. 
* Members of the Illinois Bar. 





BOOK REVIEWS 105 


dence is not dying of natural causes—and the autliors present tables which at least 
cast doubt on Wigmore’s prophecy that the rule will, in substance, disappear—either 
it should be abrogated by statute or its administration should be improved by study 
of its principles and by education of the bench and bar. The American Law Institute is 
following the first course with little likelihood of early success. The present volume is 
a substantial step on the far more promising second course. 

Perhaps the chief adverse criticism of the book is that it is too sharply pointed to a 
single thesis. The authors have a touchstone for admissibility of the opinion of a 
witness. Most of the decided cases are consistent with the theory advanced, some 
support it directly, and some are difficult to support on any other theory. Yet there 
remains a stubborn group which must be treated as an exception, based upon a sub- 
sidiary principle, and many cases, explicable and definable on the principle advanced, 
are still more readily explained by another analysis. In particular, insufficient atten- 
tion is given to the distinction between “opinion” objectionable merely because it is 
too vague and remote a conclusion from the data of observation, where a judge, using 
the author’s language, might properly say, “Will you be more specific, please?”’; and 
“opinion” objectionable because the conclusion was beyond the competence of the 
witness, in that it involved matters of law, matters of value, or, in the case of expert 
testimony, matters of common observation or inference. To take a concrete example, 
a medical witness may testify to the extent of injuries and—subject to the substantive 
law of damages—to probable consequences in the future, because these are within his 
field of competence, even though they may be ultimate issues. He is forbidden to state 
that injuries resulted from rape, not because this is an ultimate issue, but because he is 
not competent on such subjects as statutory age of consent, the requisite degree of 
resistance in the face of force or threats, or the marital rights of a husband. The crite- 
rion which the authors advance is a very important one in many cases, and a limitation 
both on jural theory and in judicial practice upon classic doctrine. The book would be 
even stronger if somewhat greater recognition had been given to the multiplicity of 
factors which may operate within the frame of the ancient doctrine that the best 
evidence of which the case permits should be admitted and required. 

Because of the frankness with which the authorities are discussed, simplification of 
theory does little practical damage to the work. A thesis is advanced and maintained, 
but no effort is made to minimize difficulties or to sweep inconvenient facts under the 
rug. The cases are here, they are well classified, stated, and discussed. Alternative the- 
ories are expounded, not as straw men, but with full candor. If one cares to differ with 
the authors on any point, the data are made available. Certainly the authors’ own 
approach has the great merit of supplying cohesion to an apparently confused mass of 
precedents and of nudging the law in the right direction. The book is well put out 
physically, with a full and convenient index and table of cases. It should be of great 
interest to all students of evidence, and is a “must” for anyone attempting to handle 
trial or appellate litigation in Illinois. 

Gerorce F. Jamest 
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